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Chapter 12
Cloang Argument

l. INTRODUCTION

This chapter discusses the propriety of speaigirgy arguments and suggests techniques to bese in t
presentation of your closing arguments. The fowhtite legal section is structured so that a
prosecutor can read the attorneys' actual argyiingmbted in the opinion) and the court's ruling.

Please be mindful that the compilations contaieeglinof arguments that have long been approved in
Arizona will not always be safe territory. The nmdjoin the Arizona Supreme Court has been
regularly overruling long standing precedents beahanges may not go in favor of the state.

Il. WIDE LATITUDE

It is well-settled law that “[a] prosecutor has wide latitude in presenting arguments to the jury.” State
v. Velazque2216 Ariz. 300, 311, 148, 166 P.3d 91, 103 (20Qisting State v. Morrj15 Ariz.
324, 337, 158, 160 P.3d 203, 216 (2007).

State v. Moody208 Ariz. 424, 94 P.3d 1119 (2004).

State v. Joned97 Ariz. 290, 4 P.3d 345 (2000).

State v. Leqri90 Ariz. 159, 945 P.2d 1290 (1997).

State v. EdmisteB20 Ariz. 517, 207 P.2d 770 (App. Div. 2 2009).
State v. PalmeR19 Ariz. 451, 199 P.3d 706 (App. Div. 1 2008).
State v. Blackma01 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).

. PROPER COMMENTS

The wide latitude allowed in closing argument idek!

1. inferences and fair comments upon the evid&tats v. Harrop218 Ariz. 268, 278, ] 35,
183 P.3d 519, 529 (2008);

2. comments on the defense's failure to call witnesses or present contradicting
evidenceState v. Edmister220 Ariz. 517, 525, { 26, 207 P.3d 770, 778
(App. Div. 2 2009);

3. the use of excessive or emotional langu&iges v. Jone$97 Ariz. 290, 305, 11 37, 4 P.3d 345, 361
(2000);

comments on the testimony or demeanor of the defeBde State v. Lestigl7 Ariz. 38, 47,

708 P.2d 719, 728 (1985);

comments on the credibility of the defense;

discussions of the law;

actually reading from the transcript; State v. Haus442 Ariz. 159, 688 P.2d 1051 (App.
Div. 2 1984);
8. commenting upon the defense's opening statements.

Noo &

Each of these is a tool, an avenue, for presermil_:?saw information to the jury. Remember: If the
defense fails to timely object to these commaéagisidht to raise the error on ap#oeal is waiveebsrthere
Is fundamental error. (See "Effects of Impropeusngnt,” this manual.) Each of these "tools" isdsed
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on Ithg f%IIovving pages and cases which illustri e court has accepted in closing argument are
included.

A. Inferences and Fair Comments Upon the Evidence

The courts are willing to allow many comments ag ks they are fair comments on evidence properly
before the jury or fair inferences from the evidgmoperty before the jury. The following casesare
sampling of acceptable comments. Of course, a etantigling is not possible due to space

restrictions. The actual comments of the prosecartot the court follow the listing for your furthefierence.

State v. Martine218 Ariz. 421, 189 P.3d 348 (2008).

State v. Blackma@01 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).
State v. Kemp85 Ariz. 52, 912 P.2d 1281 (1996).

State v. HenyL 76 Ariz. 569, 863 P.2d 861 (1993).

State v. Biblel 75 Ariz. 549, 858 P.2d 1152 (1993).

State v. Garcial65 Ariz. 547, 799 P.2d 888 (App. Div.. 1 1990).
State v. Comet65 Ariz. 413, 799 P.2d 333 (1990).

State v. Carrillp156 Ariz. 125, 750 P.2d 883(1988) (prosecutorcoayment on defendant's invocation of
rights pertaining to voluntariness issdBE CAREFUL)).

State v. Krepd,46 Ariz. 446, 706 P.2d 1213 (1985)(defendaniazgdiving off victim).

State v. Mitchelll 40 Ariz. 551, 683 P.2d 750 (App. Div. 2 1 984)weould you feel if you were the victim?
- loss of evidence).

State v. Buchholt39 Ariz. 303, 678 P.2d 488 (App. Div. 2 1983)(caihe defendant a "fence'" where
purchases of stolen goods took place over a éight months).

State v. Showdget38 Ariz. 402, 675 P.2d 289 (App. Div. 2 1984(cethe defendant a "pro™).

State v. Tptresﬂ;O?)Ariz. 18, 480 P.2d 668 (1971) (argument fabhdant molded his testimony to fit prior
witnesses).

State v. Contrerad22 Ariz. 478, 595 P.2d 1023 (App. Div. 2 197680vi denied defendant's involvement to
appease defendant).

State v. Dillon104 Ariz. 33, 35, 448 P.2d 89 (1968)(asking rtaedtyrif the jurors would forget the
perpetrator if the crime were committed againshjhe

State v. Canisale$26 Ariz. 331, 615 P.2d 9 (App. 1980) (callingdafendant "punks”).

State v. Ja_rgmilld,)lo Ariz. 481, 482, 520 P.2d 1105 (1974) (refgtaridepartmental reports” as a source of
evidence).'

State v. rI}/Iacl_da'n)sioﬁ,él Ariz. App. 492, 539 P.2d 966 (App. Div. 1 1974l(g the defendant a "dealer in
eroin”).

State v. Miniefieldl 10 Ariz. 599, 522, P.2d 25 (1974) (calling defemtnesses "liars”).

State v. Mincey,30 Ariz. 389, 636 P.2d 637 (1981) (implying tefedse was based on perjury).

State v. Bohrd,16 Ariz. 500, 570 P.2d 187 (1 977)(Who was dbiegeling?).

State v. Galbraith. 14 Ariz. 174, 559 P.2d 1089 (App. Div. 1 19@g)distinguished from personal opinion).

State v. Jordor,05 Ariz. 250, 462 P.2d 799 (1969) (implying trebstains were blood stains)(See &tate
v. Bailey 132 Ariz. 472, 647 P.2d 170 (1982)).

State v. Labarrel 14 Ariz. 440, 561 P.2d 764 (1977) (motive tmljgrior trial).
-2-



State v. Blodgett#21 Ariz. 392, 590 P.2d 931 (1979) (implicaticat tdibi witness was in fact accomplice).
State v. Joneb23 Ariz. 373, 599 P.2d 826 (App. Div. 2 19791ination that a different type of victim
might not have survived the attack).

State v. Manvin] 24 Ariz. 555, 606 P.2d 406 (1 980)(defendant thitjkhe witness).

State v. Whitd,15 Ariz. 199, 564 P.2d 88 (1 977)("We deal in cwn sense.”).

State v. Landrum, 12 Ariz. 555, 544 P.2d 669 (1976) (charactdneelefense as an "alibi™).
State v. Brady,05 Ariz. 592, 469 P.2d 77 (1970)(proving an elajne

B. Distinguished from Comments on the DefendantisrEai) Take the Stand

"[T]he Fifth Amendment is violated only if the statents will call the jury's attention to the fduzitt
defendant has not testified in his own behalftafcins omittedBtate v. Piersori,02 Ariz. 90, 91,
425 P.2d 115, 116 (1967). See &tate v. Karstettet, 10 Ariz. 539, 521 P.2d 626 (1974).

State v. Whitaket, 12 Ariz. 537, 542, 544 P.2d 219 (1975).
State v. Karstette, 10 Ariz. 539, 521 P.2d 626 (1974).
State v. Dutton]106 Ariz. 463, 478 P.2d 87 (1970).
State v. Martine.30 Ariz. 80, 634 P.2d 7 (1981).
State v. Morgan] 28 Ariz. 362, 625 P.2d 951 (1981).
State v. Washingtoh32 Ariz. 429, 646 P.2d 314 (1982).
State v. Tiebeault31 Ariz. 192, 639 P.2d 382 (1981).

C. Inferences and Fair Comments Upon the Case

1. Implying That Defendant’s Alibi Was A Joking Reference To The Crime

State v. Martine218 Ariz. 421, 189 P.3d 348 (2008).

PROSECUTOR
Prosecutor said that Defendant, who was chargbdhifirst-degree murder of

Francisco Aguilar, provided his friends “a sickening excuse to offer up to the police
officers—we were at Cisco’s barbecue — so he cannot be connected with this crime.”

COURT

The police interviews and free talks emphasizdbfendant] on appeal do not rule
out the possibility that Martinez did, in factantl the alibi to refer to the crime.

2. Suggesting A Possible Unrecorded Conversation BetRape Vicim And Detective
State v. Blackma@01 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).

FACTS




Alleged rape victim recounted the circumstancelefape to detectives in one taped interview.
In the next taped interview she recanted her dlmga

PROSECUTOR

The testimony says that a lot of things happentaEea those two tapes. Most of
what is of interest to us h?\Ppens between thostpes, was detective Tate %?lllng
and screaming on the tape? No. Might something have happened in the interim? That’s
for you to decide.

COURT

A reasonable inference could be drawn that somescgations that were not taped occurred between
the alleged rape victim and detective. No testinvasy presented that all of their conversations were
recorded. And in the second tape the detectiveestegjthat some conversations had occurred off
tape.

3. Stating That Defendant Gave Evasive Answers ToaRQlilestions

State v, Kemi85 Ariz. 52, 912 P.2d 1281 (1996).
PROSECUTOR

In this particular case, Kemp [Defendant] and Migdén obviously were out together
as Kemp told Detective Salgado when he talkedtolHe was evasive in some of the
areas he was giving answers to.

COURT

This argument [that Defendant answered questi@svely] is supported by the
statements Kemp made to the police after his amedbefore he asked for a lawyer.
Kemp said that he was ‘cruising’ apartment complexes. He said there was ‘a very good
possibility’ that he was at the apartment form which Juarez was abducted. He said he
was going ‘in and out’ of various apartment complexes.

4. Suggesting That Accomplice Had Accused Defendabb@imitting The Crime

State v. Hennd 76 Ariz. 569, 863 P.2d 861 (1993).

FACTS

Henry [IDefendant] and Foote were tried separatelyniurder. Defendant testified that Foote
was Solely responsible for the murder.

PROSECUTOR

They were trying to get away only they didn’t make it. That’s why they resorted — both
of them- to the basic defense you’ve got in this situation. The other guy did it. The
evidence in this case shows they both did it.
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COURT

It was not inappropriate for the prosecutor to suggest that Foote had accused Henry. “At trial, Henry
elicited testimony from a Mohave County Jail innvett® claimed to have overheard Foote say he was
blaming Henry for the murder.”

5. Defendant May Have Tortured The Victim.

Statev. Bbiel 75 Avriz. 549, 858 P.2d 1152 (1993).
PROSECUTOR

After the victim’s hands were tied, she may have been “forced into some sort of torment.”
COURT

The nine-year-old victim was abducted, taken tmzote area, her clothes removed
and scattered, her hands tied, and her head b8attmevidence would permit a jury
to infer that she had been subject to both physi@hemotional torment.

6. Victim Was Robbed ‘“Immediately”’ After He Was Killed.

State v. Comel 65 Ariz. 413, 799 P.2d 333 (1990).
PROSECUTOR

Victim was robbed “immediately” after he was killed and he was robbed at Defendant’s campsite.

COURT
The record shows that Pritchard [Victim] had an Bb4dige while he was at the
[Defendant’s] campsite shortly before the shooting and that [ Defendant] took it from

him after the shooting. Later, [Defendant] used Pritchard’s EMT badge in the
Jones/Smith robberies.

7. Argument That Defendant Molded Testimony To Firfiiitnesses.

State v. Totres4,07 Ariz. 18, 480 P.2d 668 (1971).
PROSECUTOR

Now, if you will recall at the beginning of thissea the witnesses were excluded from
this courtroom.

COURT

Proper argument and no objection.



8. Victim Denied Defendant's Involvement to Appeaderidant.
State v. Contrerasl22 Ariz. 478, 595 P.2d 1023 (App. Div. 2 1979).

DIRECT EXAMINATION

Prosecutor elicited testimony regarding a prisde &mbidding inmates from testifying against ezobr
under peril of death.

PROSECUTOR
The prosecutor argued that the victim denied daféadhvolvement to appease the defendant.
COURT

A reasonable inference from the facts was "theidt@ denied appellant's involvement to avoithr
reprisals from him."

0. Asking Rhetorically if the Jurors Would ForgetBagpetrator if They were the
Victim

State v. Dillon104 Ariz. 33, 35, 448 P.2d 89 (1968).
PROSECUTOR

If someone did something like that to you or ta yaie, do you think she could remember
who it was?

COURT

It was merely an argument to the jury of counselttie nature of the crime ,was such that
a prosecutrix would be so impressed that her fidatitin of defendant was completely
reliable. Such remarks did not constitute erroecitne facts of this case.

10.  Prosecutor Calling Defendant Names

State v. Krepid6 Aiiz. 446, 706 P2011213(1985).

PROSECUTOR

Sure, he's never been arrested before but istha giood guy? He didn't work for two
and a half years. Sure, it's a tough time, butdadff that girl for most of the time, he wasnt
working, he was a lazy person that sat aroungbtmnaent all the time feeling sorry for
himself.

COURT

The argument was a fair comment on the evidenagefense counsel waived all but fundamental eyr:
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failing to object.

State v. Rodrique45 Ariz. 157, 700 P.2d 855 (App. Div. 1 1988krruled on other grounds by
State v. lves]87 Ariz. 102, 927 P.2d 762 (1996).

Prosecutor's remarks that defendant was "the goityand that justice and conviction were oneeiisdime”
were not fundamental error. Defendant's attorngyoli object to the statement, waiving any claim of
error. (Be careful on this one. If the attorneydigidcted, the decision might have gone the oidg) w

State v. Buchhol4,39 Ariz. 303, 678 P.2d 488 (App. Div. 2 1983).

Comments by the prosecutor which the defendamtesiinislabeled him as a "fence” were within allowed
limits where defendant had been charged with mdikiagurchases of stolen property over an eight
month period, but not with trafficking in, stolenagls.

State v. Snowdet38 Ariz. 402, 675 P.2d 289 (App. Div. 2 1984).
PROSECUTION

Do you think its credible that a pro, as we knowniies, is going to let him sit out thete
don't mean to be racial about this, please believe meteddhau think you're going to
leave a black guy out there in a car, or a bigvbike a robbe?/ Is going on? Do you really
think that Kemp, who is a pro, is going to let lsout there for five minutes, six minutes,
seven minutes where he can be seen. Not in arydlars.

COURT

No error. The argument did not focus the attenfigre jury on matters not properly before it.

State v. Mitchell140 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).

DEFENSE

How would you like to be sitting at the defensédetabarged with a crime, there's no
physical evidence. You've got an eye witness.slthat'sum total of the evidence. You
cant really cross-examine them. How would youtdikee sitting there thinking the police
could have put something in a plastic bag and gdwed couple of months and that could
prove your innocence? You cant get at it. Whatawmu be feeling right now?

PROSECUTION

His big complaint in this area is how would you iiegou were Gary Mitchell and you're
on trial for a case like this and the enzymes lwstda would just like to give you the
converse of that and say how would you feel ifyete Cheryl Morrison and you picked
out the man that raped you and you said this igimm is no doubt in my mind about that,
and the jury found the %uy not guilty just becahsepolice didn't refrigerate those
enzymes? How would that feel? That would be a maga of justice if that were the case,
if Cheryl Morrison had to find out this man wasrfdunot guilty just because the police had
not refrigerated those enzymes.

COURT



The prosecutor's arguments were merely respamgiiesdefense arguments and did not result ialjer=ju

State v. Canisale426 Ariz. 331, 615 P.2d 9 (1980).

FACTS

Defendant and friends had been driving aroundikihd before apparently using a nightstick in
assaulting the victim.

PROSECUTOR

Ladies and gentlemen, what probably happenedasiadse three guys were doing, is a
couple of them had been drinking, they were dbxincar on their way home, maybe
driving around. What thesethey're just punks, and they were looking foglat i

COURT
Not only do we find that the characterization efdefendants as ‘punks' was not so
objectionable as to require reversal, we holdtthvais not an improper statement at all ...
[T]he use of the wolplink' constituted a fair comment on the statepytiof the case and the
evidence which it had presented . . .

State v. Jaramillal 10 Ariz. 481, 482, 520 P.2d 1105 (1974).

PROSECUTOR

The State is reduced to getting the supplieretilsource, the department reports say that it's
the man sitting right there.

COURT

The considerable latitude allowed to counsel immaet includes drawing reasonable
inferences from the evidence.

It has been held that characterizations of thadiefeas ‘a professional robber, and a 'sex
maglac,' are not improper comments in argumenplysacutor if warranted by the
evidence.

The remark about 'departmental reports' was nitxéee@ito nor was there any other
connection after the onginal reference. Therenegsejudice; further the court instructed the
jury that any comment of counsel which had no lasige evidence was to be
disregarded.

State v. Maddasio24 Ariz.App. 492, 539 P.2d 966 (App. Div. 2 1975).

PROSECUTOR
Aside from being a prosecutor, ladies and gentidraema concerned citizen like most of
you are or should be. | submit to you that Mr. Mesitoh is a car salesman. Mr.
Maddasion is a dealer in heroin, a white-collanicial, ladies and gentlemen, and |
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submit to you that is a fact and | submit to yatitiie state has provided that he sold the six
rolls of heroin, that he intended to do it.

COURT

Justifiable inferences from the evidence.

State v. Miniefield]10 Ariz. 599, 522, P.2d 25 (1974).
COURT

Next, the defendant urges it was reversible eardné county attorney to call defense
witnesses 'liars'. There is considerable latitllde/@d to counsel in argument. This
includes drawing reasonable inferences from tislelese. The evidence disclosed that at
least one defense witness was shown to have meadegaiory statements and other
defense witnesses had their testimony concerrergytimkenness of the defendant
rebutted by prosecution withesses. Although wentlo n

approve of the language of the prosecutor, wetdiaahi so offensive, inflammatory or
prejudicial as to require reversal.
State v. Minceyl30 Ariz. 389, 636 P.2d 637 (1981).
PROSECUTOR

gh? prosecutor implied that the defense was baggstjary to conform to defendant's theory of self
efense.

COURT

We have stated that [cjounsel may comment oreitiibitity of a witness where his
remarks are based on the facts in evidence, arabtinsel can argue all

reasonable inferences from the evidence. We selgjiated-to comments as falling within one
or the other of these two rubrics.

See alsdtate v. Robinsei27 Ariz. 324, 620 P.2d 703 (1980).

11. Intimating that Heroin Sale was Part of Crime wibbkarged with Possession

State v. Bohrl16 Ariz. 500, 570 P.2d 187 (1977).
DEFENSE ARGUMENT

The fact that Phillips Bohn went into No. 10, ty lseme heroin, bought some heroin,
injected it in his veins, the police knock down the door, atath ©im and he said, 'l just
came to shoot up.' That's what he said. And, k that's what he did. And, | think you
can infer that that's what he did. You can't coimna for what he shot up with.
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The defense has said, Well, he told the polisgu dropping through for a fix.' He is
dropping into a room where heroin is being soldt$hot before you here, this is a
ﬁoss_es_sion._ This isn't possession for sale, af$aeoin, but | will suggest to you, if any

eroin is being sold in that room, you ask youeselwhen you go back to the jury room,
'Who was doing the selling? Was it the two guyisarstreet clothes, or was it the gu%
walking around in his underwear, with all his peedeffects scattered throughout the
room? Or maybe, ask yourselves, maybe all thtberafwere in on it?

For whatever reason the mo_neK is there. We kiymesk defense counsel mentioned that
some selling was going on in there. | tell youtbimgy, the only person that claimed the
money was the defendant.

COURT
The state's comments did not breach the limitepfigty for a closing argument.
Generally, one m?/ draw inferences from the e nted at trial. The factsin
evidence disclosed that while appellant claime$2thd.00 under the mattress, he denied
ownership of the heroin, claiming he was meretyesscene to purchase. One inference
which may be drawn from this evidence is that &opidiad been selling heroin, and,
therefore was the possessor of the remaining drugs.

12.  As Distinguished From Personal Opinion

State v. Mitchell140 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).

The comment by the prosecutor that the "victinsioanot identifying anyone in the first line-ugshanced
the reliability of her identification when finalipade was a "permissible interpretation of the eegleand
was hot a statement by the prosecutor of his @igainion.

State v. Galbraith]114 Ariz. 174, 559 P.2d 1089 (App. Div. 1 1977).
PROSECUTOR

| submit to you that the facts presented in tisis show beyond a reasonable doubt that the
defendant did, in fact, make a false telephoneagesand the elements of the statute have
been clearly satisfied.

COURT

The State argues that impropriety occurs only tiagorosecutor expresses his personal
opinion of appellant's guilt. The State urgestti@prosecutor's remarks were not
expressions of a personal opinion in regard taxhellant's guilt, but rather were

justifiable inferences from the facts presentdatqury. We concur that the statement by
the County Attorney was not error.

13.  Implying Red Stains Were Bloodstains
State v. Jordarl 05 Ariz. 250, 462 P.2d 799 (19609).

PROSECUTOR
In this case, there was contact. In fact as yaniegeState's Exhibit | in evidence, ladies
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and gentieman, | think you will notice stains hérel again what | say is not evidence, but
these are red stains.

COURT

We hold that the prosecutor's comments concehaingidins on the cue do not constitute
reversible error. The State was trying to sho Quinn had been struck by the pool
cue wielded by defendant. The prosecutor could fmthe condition of the pool cue to
buttress this theory. Since the record is repléte t@stimony that Roy Quinn was
bleeding heavily from his injury, the jury was entitiedhfer that the stains on the pool cue,
alluded to by the prosecutor, were blood stains.

But seeState v. Baileyl 32 Ariz. 472, 647 P.2d 170 (1982), where thet lbelal that since there was no
evidence that the red stains on the rock were itaaak error to refer to "blood on the rock."

14. Motive to Lie in Prior Trial
State v. LaBarrel14 Ariz. 440, 561 P.2d 764 (1977).

FACTS

Tth trial court had ordered the State to refrain fmaking any reference to the verdict in the pwigoery
trial.

PROSECUTOR

Again, he got on the stand and said, 'l didnthvein.' He did that, of course, in an effort to
get himself acquitted in the robbery trial. Hisikmois clear for perjuring himself.

When you1jud e why a defendant did a particulag tijou can consider what motive he may
have had for doing .

And, in this case, it's clear, the motive for cottimgiperjury was an attempted acquittal of the
armed robbery. But, that doesn't excuse fit.

(An objection and motion for mistrial were made eefidsed.)
COURT

Appellant here is apparently contending the rewfate prosecutor improperly left the
impression with the jury that the defendant hadh laeguitted of the robbery charge,
and that such a notion would make the jury moedjito convict on the perjury
charges. We need not speculate as to whethemhasoivdid tend to have that effect. The
comment itself related not to the substance efiuict, but to the defendant's motivation
for giving the allegedly perjured testimony, andsee no abuse of discretion by the
court in denying the motion for mistrial.

15. Impilication That Alii Winess Was An Accomplice
State v. Blodget1 Aiiz. 392, 590 P2d 931 (1979).
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The prosecutor questioned the existence of art deamse withess and implied that defendant's alib
witness was in fact an accomplice in the burglary.

COURT

Reasonable inference.

16.  Implication A Different Victim May Have Been Killed

State v. Jone$23 Ariz. 373, 590 P.2d 826 (App. Div. 2 1979).

PROSECUTOR

| submit to you that (it) may be fortunate in tase, being these were prostitutes. A
normal woman might not have survived the aeligAt this point, an objection was
sustained.) ... The women were sexually hardened.

COURT

Fair comment on the evidence.

17. Defendant Will Kill Withesses

StV Menit4 Az 555, 606P20406(1980)
PROSECUTOR

Mr. Duber [defense counsel] has asked you to finédi/drvin guilty of voluntary
manslaughter, you might as well sentence to ¢ who ever touched Mrs. Marvin, as
well as sentence to death Gerry Marvin [victim ndant's wife].

COURT
We have frequently held that in closing argumentssel may draw reasonable
inferences from the evidence elicited. Considéhiadact that appellant had testified that

on several occasions he had threatened to kilifeiand anyone he found with her, we hold
that the prosecutor's comment was permissibleasanable inference from the evidence.

DISSENT (Gordon & Cameron)

The prosecutor implied that manslaughter carmeisienal sentence and that defendant will kill ctfifer
given a minimal sentence. Case should be reversed.
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18. Common Sense
State v. Whitel 15 Ariz. 199, 203, 564 P.2d 88 (1977).

PROSECUTOR

We don't deal with percentages. We deal in comemses\We deal in facts, and we deal with
the law. We are not mathematicians. We are huniagsbeach and every one of us,
including the witnesses, are subject to the saaitiiedand imperfections. We don't
remember everything the same way, except thbdabtlts. Silvio was robbed and those

two did it.

COURT

The statement is clearly a common sense remirtderju% that minor discrepancies are
baund to occur in testimony and the use of the wedl Ih the last sentence is an
unfortunate word choice rather than a personaopia to the defendant's guilt and was
undoubtedly understood as such by the jury.

19. Characterized Defense as "Alibi"

State v. ScholdOAZ 433 719P 20 10401985

PROSECUTOR

The time of death. The Defendant has no alibhfetime of death. 2:00 to 4:00 in the
morning the bars have closed. If he came home baekitto the bar, so Arlene missed
him doesn't make sense. The bars have closeddtiesalibi for the time of death.

COURT
Nonetheless, the defendant had indicated anefiimsg and we believe the comment of the
prosecutor, though questionable, was a valid cotranevidence that defendant could have
but did not present through the testimony of athers

State v. Landruni,12 Ariz. 555, 544 P.2d 669 (1976).
PROSECUTOR

The prosecutor used the word “alibi" to charaetéiz defense.

COURT
"[T]he word "alibi* carries with it no prejudiciebnnotation” (and proper jury instruction given).

20. Proving an Element
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State v. Brady]05 Ariz. 592, 469 P.2d 77 (1970).
FACTS

In a trial for possession of heroin the defendaitthe stand for the limited stipulated purposnesm'fyin%[as
tk? voluntariness. On defense's direct the defeadamtted that he had taken heroin and some ipdisip
is arrest.

PROSECUTOR

Mr. Brady at six-thirty on May 13, 1968, admitsifrthe witness stand that he had
possessed heroin and that he had taken a fullgsdgezoin. Certainly that's proof beyond
any reasonable doubt that he possessed heroiryd3M&68.

MR. GONZALES: "Your Honor, I'm going to objectlaisttime. May | approach the bench
for a second?'

THE COURT: 'You may.' (Conference at the bench.)

MR. PATCHELL.: 'He told you from the stand that lidnd have a prescription for
heroin. One of the elements of the crime is thahibe possessed on the prescription of a
ﬁhysician. Obviously he didn't have a prescripkitartold you he didn't. The additional

eroin that was found in the closet in the clotisiagremendous amount of heroin. He
obviously possessed that

x| think that this State has more than bdimeburden, assisted by the defendant
himself, and the proof is certainly beyond anyaeaisie doubt. * * *

COURT

The defendant had voluntarily testified that heinas

possession of heroin which he had taken on MayAlBtlough the defendant was
permitted to take the stand before the jury folirtited purpose of testifying as to
voluntariness of the statements made to the sfffeers bound by that testimony, and the
jury was entitled to consider it. The county a#igisremarks therefore did not constitute
error.

21.As Distinguished From Comments Upon the Defesdagiliire to Take the Stand

State v. Stuckp4 Ariz. 16, 739 P.2d 1333 (App. Div. 1 1987).

PROSECUTOR

He told you, interestingly enough, something thatryiust keep in mind: That he has had
access to the victim's tape recorded intervievgatitnrough and listened through
everyone's testimony. He had five months befoexéetold you anything about this
arlltemate bondage defense. He can't claim |.D.issLe, because the police got him just like
that.

They drew down on him, they pulled him out of thektmithin minutes of when Sirena
called. 1.D. went out the window. Plan of attack hesedefense, Sirena is kinky and she
agreed to do this.
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Then the defendant started getting-tad this evidence, so that now after five momitos;
it's consent and she consented to bondage.

First, we do not believe that the five month hatisaternents between June 10 and the trial
constitutes an invocation of the right to silence.

Secondly, the prosecutor was not attacking apfsaence, but rather his fourth version of
the events which he testified to at trial. He wagsaiy commenting on how the fourth story
attempted to include all the facts which emergedgltihe discovery process. The
prosecutor’s tactic, in view of appellant's fmst¢ statements, was a permissible attack on
appellant's testimony at trial, not a comment grislence” on appellants part.

State v. Schrocl49 Ariz. 433, 719 P.2d 1049 (1986).
DEFENSE

He gave a taped statement to police officers. ¥gang to hear the tape ... He gave a
[taped] statement right after he was arresteé e explaining what happened ... this is
the one Mr. Ramage-White contends is just filled frés. \Well, | want you to listen to it.
You are going to have to pick out from all thareshy here the truth.

PROSECUTOR

And this up here shows he lied on another occaktbie. Statethe people of the State of
Arizona brought in a witness, put him on this cliermade a statement like this and the
defense attorney proved he lied to you

on significant details, you wouldn't listen to him.

COURT

As to the prosecutor's first statement, the wiadtdound that it was simply a comment
highlighting that defendant's prior statement vaabelievable. We agree. The defense was
the first to discuss the defendant's statemenirgedts veracity. The prosecutor was
seeking to attack the believability of defendatztement, not to highlight his failure to

testify. We feel this comment by the prosecutoibetisa proper attack on defendant's

statement and an invited reply to the openingstatbof defense counsel.

State v. Schrocl49 Ariz. 433, 719 P.2d 1049 (1986).

PROSECUTOR

The time of death. The Defendant has no alidnétine of death. 1:00 to 4:00 in the
morning the bars have closed. If he came home haekito the bar, so Arlene missed
him doesn't make sense. The bars have closeddtie alibi for the time of death.

COURT

We do not believe that the prosecutor's commergnmgsibly created the inference that
defendant did not take the stand and testify ahidb he was doing during the time of the
murder. The comment related only to the factiieatiéfendant in his statements to the
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officers did not support the alibi defense...

State v. Whitakerl12 Ariz. 537, 544 P.2d 219 (1975).

PROSECUTOR

You heard it from the witness-stand. You also hemrbthing else. You heard Stephen
Sylvester take this witness-stand and tell younthatas positive that the way he was telling
you was the way it happened.

But nonetheless you must consider her testimooiherperson who sat there, and told
you that, as they recall it, the smaller gun, tivetige defendant had, fired first.

And this defendant, through Officer Metcalf sestants that he made to Officer Metcalf, is
asking you to believe that after he received massbunds from a 16-gauge shotgun he
reached into his belt, pulled out a gun and thexh fi

He received them in the very same arm and shduddére is telling you, through Officer
Metcalf, that he told Officer Metcalf, he fired tingn with.

And even if you accept the defendant's stonyinficea house that he can't see into?

COURT

We do not believe that these statements were imaamments upon defendants exercise
of his Fifth Amendment rights. The refusal to geamtistrial was not error.

State v. Kerstettef,10 Ariz. 539, 521 P.2d 626 (1974).

PROSECUTOR

There are only two people who know what happenittatoer 15, 1972 at the time this
woman died. One of them is dead. But the statevhfit is in evidence, that the defendant
made to the police.. . .

The only evidence we have from anyone regardingexaatly happened between these
two |shf_rc;m tthe defendant as he gaveitto d as he gave it to his psychologist and his
psychiatrist . . .

COURT

Defendant's argument on this issue is easily aswWiie prosecutor’s statement was not
actually a comment on defendant's failure to keketand.

We must again point out that defendant's only seferas insanity. As to the fact of his

committing the crime charged, there appears t@ lopiestion. Even a flat statement as to
defendant's failure to take the stand, cannasindhtext be considered prejudicial.

State v. Dutton]06 Ariz. 463, 478 P.2d 87 (1970).

FACTS
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Defendant took the stand and denied his guilidpacase.
PROSECUTOR

| want you to try to think back over the inconsisies as Mr. Whitney [defense counsel]
has called them, in this girl's testimony, ananelwhere they come from. They come from
one place and one place only, the story that MtoDtold you.

If there are any inconsistencies they are theaeibecthey are inconsistent with the account
which he gives, the account which he gives, olsepis different. And what other account

could he give? He had to say something. He didsagthing. And he made it fit.

And he did just like his attorney, Mr. Whitney, did,emtasked about a fact that caused
him trouble, he said, 'Well, | don't know about.thdon't remember. Well, maybe | said
that at the preliminary hearing, but | was confuseduld be that."

Seated there, on the other hand, is a conviatet éaan who under oath said, on Mr.
Whitney's question, 'Did you have sexual intereouith her, 'No, | did not;' who said here
before you, 'Yes, | did."

He is lying in one place or the other. He has ¢ perjury. And | tell you and
submit to you, is a convicted felon, a perjured Aa should be, today, a rapist.

MR. WHITNEY: 'l object to that. He said a convictetbn and a perjurer.’

THE COURT: 'He hasn't been convicted of perjuntiaaicshould not be inferred by the jury
from the statement of counsel.’

COURT

These remarks alluded to the presence of the dafewidich defense counsel alleges is
prohibited inGriffin v. Californig, 380 U.S. 609, 85 S.Ct. 1229 (1965). Griffin is no
applicable because in that case, the prosecutoneated on the fact the defendant had not
taken the stand, to deny his guilt. Here the dafiolit! testify, and the prosecutor was not
precluded from commenting on defendant's testirAdiaymeys have wide latitude in their
remarks to the jury, provided they are supportedidogvidenceéstate v. Hannon, supra.
There is no merit in defendant's contention.

State v. MartineZ,30 Ariz. 80, 634 P.2d 7 (1981).

PROSECUTOR

The prosecutor argued that the theory expresshd bgfense attorney during the defense argument
did not come "“from the defendant's mouth."

State v. Morgari28 Ariz. 362, 625. P.2d 951 (1981).
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PROSECUTOR

The prosecutor argued that the defense could dogmssent no evidence.
COURT

Where other witnesses were available and wheresdefeunsel had argued that jurors should draw no
unfavorable inference from the defendant's fadutestify, there was no impermissible commerttien t
defendant's failure to testify.

State v. Washingtn132 Ariz. 429, 646 P.2d 314 (1982).
PROSECUTOR
The prosecutor argued that the jury should contipasize of the defendant to that of the victim.

COURT

Failure to object constituted waiver. Moreovergisiense attorney had injected the issue whenlltiesha
victim view the defendant during cross. (The dgadred the fact that the size of the defendaoiis
testimonial and the trial court could have ordérediefendant to stand and allow the witness toap

State v. Thibeault,31 Ariz. 192, 639 P.2d 382 (1981).
PROSECUTOR

The prosecutor mentioned the fact that the defendarabsent during the trial. (This is knownrasking
the Sonora defense" in Cochise County)

COURT
The defendant was not entitled to a mistrial $icabsence was obvious.

NOTE: Caution should be exercised hemmmenting on the absence is a different matiar th
mentioning it.

22. Comments On Matters Not In Evidence

State v. Cardenad46 Ariz. 193, 704 P.2d 834 (App. Div. 2 1985).r&hweas no error where the
prosecutor compared the defendant's crime toroibeer violent episodes of sexual molestation irthire;
opening statement, and closing statement.

State v. Rosthenhausl&d7 Ariz. 486, 711 P.2d 625 (App. Div. 2 1985 Tebuttal argument of the
prosecutor to a "red herring” argument by the defitsaey was permissible.

Although the argument may have been confusing etinerra. simulated gun is sufficient in aggravated
assault, we do not find prejudice. The simulatechggument is a red herring. Nothing in the record
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suggests any of the guns used were anything bither, the court's instructions limited timewdated
gun to the cimes of armed robbery.

State v. Lucasl46 Ariz. 597, 708 P.2d 81 (1985).

The closing argument of the prosecutor charantgtize defendant's testimony as a "snow job" didraar
the attention of the jury to matters not before it nor @ajatoperly influence the jury. The remarks were in
refutation of the defense attomey's attacks orstate withesses and well within the wide latitalideved in
argument.

State v. Mitchell140 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984erruled in part by State v. lves
187 Ariz. 102, 927 P.2d 762 (1996).

PROSECUTION

Now, to put that in maybe a little simpler waygti're satisfied of his guilt beyond a

reasonable doubt with or without that evidenaaytbe can go ahead and find him guilty
whether it exists or not, and | would submit totatieven if the crime lab was able to
analyze those enzymes it would've come back beirsgune enzyme group that he is.

(Court overrules a general objection made by detensisel.)

Now, as | said, there is no evidence one way attier. | am submitting to you,

giving you an inference that that would be the lbasause he has been identified as the
man that left that semen in Cheryl Morrison. | sitiimyou that it would be the same
result as the blood test, you know, the blood d and it came back to be his and
if the enzymes are analyzed | submit to you th me back to be his, too, because
he's the one that raped her.

COURT

Appellant contends that the prosecutor's argumasiew improper comment on matters
not entered into evidence because there was dehesias to what the result of the semen
tests were since the evidence had been destroyed Wée ayree. It seems clear that
the prosecutor in this case was not commentingmatiers not introduced into evidence.
He was not saying that the enzyme test in factethappellant to be the assailant. He
was merely asking the jury to draw an inferencedapon all the rest of the evidence in
the case, and attempting to counter the defenalaqtimient that because of the loss or
destruction of the evidence, it could be inferred the results would have shown that
the defendant was not the rapist.

(Emphasis added)

State v. Eisenlord,37 Ariz. 385, 670 P.2d 1209 (1983).

PROSECUTOR

I would also suggest to you that the criminal ikobthe defendant might tell you
something about his predisposition to commit agcrivie're talking about somebody
who has three prior felony convictions. This is ebatly who obviously has been
through the system, is aware of what crime is.
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(Objection by defense is sustained.)

COURT

As a general rule, evidence of crimes other tiuse tfor which defendant is being tried is
not admissible because of the questionable releaiie evidence and prejudice to
defendant. . . .

As the defendant's prior convictions were not &etiinitto evidence to show motive, intent,
absence of mistake or accident, common schenamar @entity, it was improper for the
prosecutor to argue to the jury that defendamisfplony convictions indicated a
predisposition to commit the crime. . . .

As the prosecutor's remarks were brief, and #hedxirt instructed the jury that defendant's
prior felony convictions could not be considergortave that he had a propensity to
commit crimes, we find it unlikely that the juryswefluenced by the prosecutor's remarks.
Therefore, we find that the remarks of the proseauhile improper, constituted harmless
error under the circumstances of this case.

23. Use of Invocation of Miranda on Issue of Vauniess

State v. Carrillg 156 Ariz. 125, 750 P.2d 883 (1988). The defenalated his confession was

involuntary because he was incapable (incompetartied) of understanding Mgandarights. With the

courts permission, the prosecutor elicited tes§nfrom a police psychologist about defendantsation of

Elsl\llllrandanghts after speaking with the police for a pedabiime. The prosecutor used this testimony in
nal argument.

PROSECUTOR

Clearly Hector Carrillo knew he didn't have to tatkem [the investigating officers]. What
does he say when Detective Lowe comes in, I'nom & answer any more questions.

On appeal, the defense claimed this was an ubdimrsil comment on defendant's invocation of his
constitutional right to remain silent. The Arizégpreme Court disagreed.

COURT

The evidence was relevant to the key issue iragigetioe voluntariness and reliability of
defendant's confession, which was the only sulas&witlence connecting him with the
crime. On final argument, the ‘orosecutor pressepdint home to the jury. There was
nothing incidental or accidental about the entoegqaiure.

[N the present case, Carrillo claimed he hadindérstood his rights and had not made a
knowing waiver of his rights. When Carrillo stopﬂbd final interrogation session and
sought the aid of counsel, he vividly demon derstanding of his predicament and
of his constitutional rights. . . . We do not heli¢ghat eitheDoyle or Wainwrightforbids the
evidentiary use made in the present case.

We do not believe the implicit promise of freedoomf penalty recognized iDoyle and
Wainwrightembraces the concept that defendant may simulsipetaim his rights
and, without fear of contradiction, claim that lerebt understand the rit%hts he claimed.
We hold that the evidence of exerciselivhndarights was admissible on the question of
comprehension of those rights.
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D. Comments on the Defense's Failure to Call Witaesderesent Contradicting Evidence

A prosecutor may properly argue that the statielemse is uncontradicted and comment upon the
defense failure to call withesses who could happated the defendant's case. The only limitations
upon this rule are:

The comments must not attempt to make affirmatgerce of guilt out of defense counsel's ethical
behavior in refusing to call withesses which mayype themselvesState v. Longl48 Ariz.
295, 714 P.2d 465 (App. Div. 2 1986); see &sate v. Harrison195 Ariz. 28, 34, 985 P.2d 513,
519 (App. Div. 1 1998).

Such comments must not be calculated or intendgiceid the attention of the jury to the
defendant's failure to avail himself to his rightestify.State v. Berrymard,06 Ariz. 290, 475
P.2d 472 (1970).

The witness(es) must be legally (competent) aratigatly (within the U.S.) available.

Arizona permits a prosecutor to discuss the faiititee defense to call withesses even when the
defendant is the only person who could have coctegidhe State's casitate v. Karstettef, 10
Ariz. 539, 521 P.2d 626 (1974) (careful on this)one

Following are several categories of permissiblernents. Each is followed by a listing of cases
which are examples of the subject covered in tlegogy. The actual comments and quotes follow in
the order presented below:

1. "It is Uncontradicted, Uncontroverted, Uncontestiedthallengedetc."

State v. Blackmag&01 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).
State v. Covingtod,36 Ariz. 393, 666 P.2d 493 (1983).

State v. Piersori(2 Ariz. 90, 425 P.2d 115 (1967).

State v. Cejal 13 Ariz. 39, 546 P.2d 6 (1976).

State v. Adair1 06 Ariz. 58, 470 P.2d 671 (1970).

State v. Moren@®6 Ariz. 178, 549 P.2d 252 (App. Div. 2 1976).
State v. Arredond1 1 Ariz. 141, 526 P.2d 163 (1974).

State v. Byrdl09 Ariz. 10, 503 P.2d 958 (1972).

State v. Acostd01 Ariz. 127, 416 P.2d 127 (1966).

2. "What Evidence Has the Defense Presented?"

State v. Sarull®19 Ariz. 431, 199 P.3d 686 (App. Div. 2 2008).

State v. Garcigl 73 Ariz. 198, 840 P.2d 1063 (App. Div. 2 1992).

State v. Smitl146 Ariz. 491, 707 P.2d 289 (1985).

State v. Fullerl43 Ariz. 571, 694 P.2d 1185 (1 985)(prosecuiarson that there was no positive or
exculpatory evidence).

State v. Moyal40 Ariz. 508, 683 P.2d 307 (App. Div. 1 1984nfooent on failure by defense to
call a witness referred to in opening argument).
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State v. Berrymai06 Ariz. 290, 475 P.2d 472 (1970)(What eviderasethe defense presented?).
State v. Harmingtor® 7 Ariz. 663, 558 P.2d 28 (App. Div. 1 1976)(deéaalled only one witness).

3. "Is the Defense Able To Come Up With a Reasordigiaative Explanation?"

State v. Thomtor26 Ariz.App. 472, 549 P.2d 252 (App. Div. 2 1976)

4. "Where Were the Defense Withesses?"

Satev. Petzdd 72 Ariz. 272, 836 P.2d 982 (App. Div. 2 1991).

State v. Smiffi46 Ariz. 491, 707 P.2d 289 (1985).

State v. Suaret;37 Ariz. 368, 670 P.2d 1192 (1 983)(failure tbwanesses and exercise subpoena
power).

State v. Cozad, 13 Ariz. 437, 556 P.2d 312 (1976).

State v. Condnl14 Ariz. 499, 562 P.2d 379 (1977).

State v. Fiynn109 Ariz. 545, 514 P.2d 466 (1973).

State v. Hatterd,06 Ariz. 239, 474 P.2d 830 (1970).

5. "If There Was Evidence, Why Didn't The DefendantiRce 1t?"

Siate v. Hemeyz203 Aviz. 131, 51 P.3d 353 (App. Div. 2 2002).
State v. Galbraithl 14 Ariz. 174, 559 P.2d 1089 (1977).
State v. Hinld, 26 Ariz.App. 561, 550 P.2d 115 (1976).

6. The Insanity Defense

State v. Karstettet, 10 Ariz. 539, 521 P.2d 626 (1974).

7. Fingerprints
State v. Le1 14 Ariz. 101, 559 P.2d 657 (1976).

SUMMARIES
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1. It is Uncontradicted, Uncontroverted, Uncontesiedhallenged, etc.

State v. Blackma201 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).

PROSECUTOR

It is replete in the record how many times [T.&d $didn't want them to do that. | told
them I ain't having sex with y'all. | told you,ididt want to be in that house with yall. | told
them | don't want to do this. Over and over andag@&n she said, | don't want to do this.
There is no evidence in this record, no evideioce &nyone who was there on the 15th
and 16th that she said otherwise. No one.

COURT

We do not believe that the prosecutor's rematkgsinase constituted an impermissible
comment on Defendant's failure to testify. Theqmar did not refer directly to any
defendant’s failure to testify. . . . Given thdduals other than the defendants were shown to
be present at the scene, the defendants did eat tadpe the only persons who could have
explained or contradicted the evidence.

State v. Covingtord,36 Ariz. 393, 666 P.2d 493 (1983).
FACTS

Defendants kidnapped victim at an Army NCO Clui teer off post to a residence and raped her. @onse
was noticed. The consent defense was primarilg lsagestimony from third parties that the victiasw
sitting on defendant's lap at the NCO Club. Thagevidence, other than from the victim, tending to
negate consent.

PROSECUTOR

The prosecutor repeatedly argued that there veasdible evidence upon which the jury could finasemt.

COURT

Where there was testimony from other withessegiysital evidence relating to consent, or lack of
consent, and where the prosecutor avoided refdeetutiect evidence" and under the peculiar facts
of this case, no error.

State v. Piersorf,02 Ariz. 90, 425 P.2d 115 (1967).

***Be careful here if the defendant is the onlggible person able to controvert the evidenc&iStsey.
Still, 119 Ariz. 549, 582 P.2d 639 (1978).



State v. Cejal 13 Ariz. 39, 546 P.2d 6 (1976).
PROSECUTOR

Let me ask you this question: What evidence hasdresented to you? The only
evidence that has been presented to you has lesentpd by the State. You have
heard no other evidence. The evidence as pretepteds uncontradicted. That's the
reason | say to you: We have proven the case bal/dadbt. You have nothing except
what has been presented to you by the State.

COURT

Proper argument.

State v. Adair106 Ariz. 58, 470 P.2d 671 (1970).

PROSECUTOR

We do have some confusion, that is quite truepthigision is, did Mr. Taylor say this, or did
Mr. Adair say this? Did Mr. Taylor say, I will bloyour head off,’ or did Mr. Adair say it?

| cannot stress enough to you, that is not raallgsue here. Itis uncontradicted that both
gentlemen were in there. There is no claim thatilees not in there, none.

It is uncontradicted that they were together. Nitradiction period. So they were there. You
have no evidence to indicate to the contraryuité®ntradicted that Mr. Young was robbed.
No evidence to indicate to the contrary. It is ntredlicted that there was

MR. CHESTER: "Your Honor, | object to the countiyraey's statement that it is
uncontradicted. The defendant does not have tadotanything.'

THE COURT: The record may show your objectiorcéad.’

What the contradictions are as to who said wiadtisth contradiction at least as to Mr.
Young's testimony. No, as | was saying, it is utnadicted that he was robbed. It is
uncontradicted what was taken. It is uncontraditigthie was told to lie on the floor. It is

uncontradicted that the gentlemen were drivingssHbrd station wagon from 1955. Itis
uncontradicted they had been in there earlieeiavbning, and it is uncontradicted they
left.

COURT

Upon careful examination of the transcript, we mejstt defendant's contention in
this reagiard. The prosecutor's closing speech mtekén in the context of the trial. During
the trial defendant's counsel had endeavoredwoabmradictions and uncertainties
concerning whether the defendant or his allegeahgice had taken certain actions in
the course of the robbery. The prosecutor's claggugnent was thus aimed at siressin(raj the
matters which were not contradicted. Taken in gbhie remarks did not unduly cal
attention to defendant's failure to testify indvis behalf.
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State v. Moren®6 Ariz.App. 178, 549 P.2d 252 (App. Div. 1 1976).
PROSECUTOR

There have been some issues in this case that the defehbarkasiabout, and they're
largely the issues that are important, and the &iliéd every police officer that heard that
confession, and the State's evidence is uncotechdic

COURT

The prosecutor's remarks in the present case etamended to direct the attention of the
jury to appellant's failure to testity.

State v. Arredondd,11 Ariz. 141, 526 P.2d 163 (1974).

PROSECUTOR

The officers went on further and they stat&bw, everything the officers have said,
everything they have said is uncontroverted. Eqé%%ﬁhey said. Officer Bernier,
nobody challenged that. Nobody challenged what€d#iohler said. Nobody challenged
what Officer Sauerbrey said. Their testimony sifsrie you uncontroverted, uncontested.

COURT

The first statement by counsel for the State whallldnder the rule as laid down in
AcostaThe county attorney was bringing home the duattibe officers had testified to
certain facts and that evidence was uncontroviirgedfore justifying a jury verdict of guilt.

State v. Byrd109 Ariz. 10, 503 P.2d 958 (1972).
PROSECUTOR
The testimony of Mr. Moore has been uncontradicted.

There were three people there and he [Mr. Modie isne who brought these allegations
and he is the primary person involved in telling yat happened.

He [Mr. Moore] testified upon the stand, and itf@ideen contradicted, that he had never seen
these two guys before.

COURT

Unfortunately for defendant, his point of law hesrbrepeatedly decided by this court in favor
of the State. The whole rationale is clearly sittfoState v. Berrymard06 Ariz. 290, 475
P.2d 472. The prosecution has a right to argbe jory/ that the State's case has not been
contradicted, even though the defendant is ohe pirsons who might have done so.

In our opinion, no error was committed by the prot®’'s arguments to the jury. Even
if these remarks could be interpreted to be direct the jury's attention to the
defendant's failure to testify, defendant is natfiosition to urge error at this point because
he failed to object to the argument at the timgWere made.
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State v. Acostd01 Ariz. 127, 128, 416 P.2d 127 (1966).
PROSECUTOR

And, | ask you, is there anything in this cas@dwahat there was not a purchase or there
were not three purchases? There is nothing totslabw

You heard the testimony of all the witnesses that ywesented by the State in this particular
case. And, it has not been controverted, excapelgounsel's cross-examination. That
is the only controversy of any of the testimon@iake's witnesses ... because there is no
other evidence to anything of the contrary [siceekquilt.

COURT

We find the statements complained of were not cotsroa defendant's failure to tesﬁf%,
but were merely general comments on the fact#avidence was uncontradicted. The
general context of the argument surrounding thenstgats complained of was not to
allude to defendant's failure to testify, but reitbring home the point that the evidence was,
at least in the view of counsel for the State, ninoeerted, and justified a verdict of guilt.

2."What Evidence Has the Defense Presented?"

State v. Sarull®19 Ariz. 431, 199 P.3d 686 (App. Div. 2 2008).

FACTS

In Sarullo's closing remarks, he argued that, “on some sort of psychological level,” S. [victim]
needed to see his suicide attempt as an assault.

PROSECUTOR

Prosecution noted that, while the burden of psoarithe prosecution, Sarullo failed to call anigegses
to support his theory.

COURT

When a prosecutor comments on a defendant's flajesent evidence to support his or her
theory of the case, it is neither improper nasshié burden of proof to the defendant so long as
such comments are not intended to direct thegtgrgion to the defendant's failure to testify.
State v. MartineA.30 Ariz. 80, 82-83, 634 P.2d 7, 9-10 (App. Dit981). Here, the prosecutor's
comments did not refer to Sarullo at all, but rahkis failure to call expert withesses to suppor
his theory regarding the victim's psychologicalista

State v. Garcigl 73 Ariz. 198, 840 P.2d 1063 (App. Div. 2 1992).
PROSECUTOR

Prosecution stated that no explanation had besnedfor the fact that appellant's fingerprintsafeund
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on the telephone and that he had possessionpaigbe

COURT

The comment was general in nature and not diracgapellant's personal failure to take
the stand to provide an explanation. It was, astdkecontends, more in the nature of a
comment on appellant's failure to present exculpatedence in the face of strong
evidence against him rather than a comment oitelmises As the state also notes, an

explanation could have been given through souticestban appellant. [citations omitted].

State v. Fuller143 Ariz. 571, 694 P.2d 1185 (1985).
PROSECUTOR

Defense counsel is trying to do the best he eapresent his client, and he's doing the best he
can. However, the State has a lot of evidencealdfaase has no duty to present evidence,
that's true. Theyve presented no evidence, ngibsitiye. Their entire effort is to tear apart the
State's case, to tell you that these eyewitneasegrmbw what they saw. That's his purpose
here today.

COURT

This was not a comment directed to the fact tietdant didn't testify. Rather, it "reflected pooser's opinion
that the defense failed to present any positig&aenipatory evidence."

State v. Moyal40 Ariz. 508, 6B3 P.2d 307 (App. Div. 1 1984).
FACTS

In a prosecution for forgery, the defense announaggkning argument that it would call a certginess.
That witness invoked the Fifth Amendment. The defensgotbeeeded to argue the incompetence of the
victim and her testimony.

PROSECUTION

Now, the case, according to Mr. Babbitt [defensesl] in his opening statements, was
authorization, this case involved, according tddhbitt, authorization. The State submits to
you, ladies and gentlemen, there is virtually eeidence as to authorization in this case.

Mr. Babbitt comes up here to talk with you abotha@ization. That's what he told you he
was going to tell you. He has to start findingnd #he facts that were admitted in this case,
ladies and gentlemen, in this particular case on thisyter day, the forgeries are five.
The authorization is zero. There is no evidenttesicase whatsoever of authorization.

Kkkkkk

Now, the next assertion Mr. Babbitt made was thigjkt te some evidence Joe Maya told
Susan Leedom certain things and in fact it would seetsual to me if he hadn't told her
some things to legitimize taking money from [tiaéirvi's] account. You don't have any basis
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whether or not that was a truthful statement tarSusedom.
COURT

In the context of defense counsel's argument]éas that the prosecutor's remarks in
closing argument constituted a comment aboutdkefaontradicting evidence, rather
than appellant's failure to testify. Such commemetslearty permissible.

(Citations omitted.)

State v. Berrymari,06 Ariz. 290, 475 P.2d 472 (1970).

PROSECUTOR

Now what evidence has the defense presented todapuin this particular case to tell
you that, or show you that the defendant is niwy @ifithis charge”?

Their whole case consists of bringinP a man in fRmrence Prison that has been convicted, of
his own admission, of approximately six or seviemies.

And this is the whole testimony, the whole cashetiefense. This is what they have
shown you. This is what they have brought befanetize testimony of Mr. Gilbreath.

COURT

"This argument did not constitute a comment upefatiore of the defendant to testify."

State v. Harringtor7 Ariz.App. 663, 558 P.2d 28 (App. Div. 1 1976).

PROSECUTOR

You may have noticed that most, if not all, otifense case, as far as the actual
moments ... rested upon the testimony of onedhdil/ione James Lillard.

The only witnessés the event of that night, whose testimony yee heard in this case,
whose testimony may be trusted, is the testimoog@person, the next door neighbor
lady, Mrs. Voise.

The only unbiasaglitness in this case has told you exactly hospplned....
(Emphasis added.)

COURT

In our view the comments did not have the effddonising the jury's attention on the fact
that the defendant had not taken the stand sutffjdie require reversal on this ground.



3. "Is the Defense Able to Come Up With a Reasondigimative Explanation?"

State v. Thorntor26 Ariz.App. 472, 549 P.2d 252 (App. Div. 2 1976).

PROSECUTOR

| am sure in every case, in any case that isrirted criminal court, there is always going to
be some doubt, but the concept is reasonable Naubtwe take that to mean that some
doubt that you arrive at through your reasoningges) either from some significant
defects, some significant gapping [sic] defedt@State's case or from some evidence,
some positive evidence that has been presenthd tgfense. | don't think there is a
defect in the State's case which would rise tietiatof reasonable doubt when you
consider the totality of the evidence which hasgsn summarized and which had
previously been presented. | don't think the defeas come forward with anything
which would rise to the level of reasonable doubt.

One thing that | would ask you to do in considehilegummation of Mr. Sherman, in
comparing it to what | have just said, | would to measure Mr. Sherman's
summation by this test: considering all the evidamthis case and considering also the
possible lack of evidence, is the defense alitgrie ap with a reasonable altermative
explanation for the events that took place onautalanuary 10, 1975.

COURT

The prosecutor first stated that the defense failpobsent any positive evidence that
could engender a reasonable doubt. Far from balaglated to focus the jury's
attention on the defendant's failure personatiystify, seeState v. Rhode$10 Ariz.
237,517 P.2d 507 (1973), this statement merelyiaiegbto an assertion that the State's
evidence was uncontroverted. It is well settled that sgeltiass are permissible...

The prosecutor's statement about reasonableteftemgolanations for the events of
January 10, 1975 is likewise unobjectionable uAdesta The context of the

statement shows that the prosecutor was merehgdiskijury to see whether defense
counsel could provide an explanation in his clagiggment. The statement was clearly
not calculated to draw the jury’s attention to bgopiis failure to testify.

4. "Where Were the Defense Withesses?"
State v. Petzoldt 72 Ariz. 272, 836 P.2d 982 (App. Div. 2 1991).
PROSECUTOR

Prosecution stated during rebuttal that althoagietfense does not have the burden to producaoeyitine
defense counsel had something that he thougtysaant to consider, he has subpoena power.

COURT
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The prosecutor was referning to people who couelieen subpoenaed, that is, people other thaldtPetz
[defendant]. The comments do not draw attentBatildt's silence.

State v. Suare¥37 Ariz. 368, 670 P.2d 1192 (1983).

DEFENSE

The defendant argued that the state failed to pisxa&se by failing to subpoena certain withesses.
PROSECUTOR

If there are people here that | did not subpoenecgn assume that, for whatever reasons,
| felt that | did not need their testimony. If Mackson failed to subpoena those same

people-and he's a competent attol can certainly be sure that he did not subpoena
those people for the same reason: because thegtdslately no light to shed upon this
case.

Any evidence which existed in this case was dgriaibject to a subpoena and, in fact, |
think its been very obvious to KOU during the s that Mr. Jackson has had
complete access to anything that was in ourlfiles.had wanted to have it marked,
wanted to have it introduced in evidence, he doale done so.

He chose not to do so, and being a competenegitgou can assume that he didn't do that
either because it would have damaged his cliettieast that it would not have helped his
case to any extent.

COURT

This argument was not a proper comment on defégikets to call witnesses nor was it invited ebpr
the defense counsel, thus it was error. Howeeeertbr was harmless considering the overwhelming
evidence against the defendant.

State v. Cozad13 Ariz. 437, 556 P.2d 312 (1976).

FACTS
Defendant's contention on appeal was that thegotos@mproperly alluded to the failure of a withes
testify. The witness was purportedly a baby-itarodefendant’s children on the night of thegedisobbery
gn(t:)l was to provide an alibi for defendant. Ontiivemination defendant testified concerning th@tihe
aby-sitter.

CROSS EXAMINATION BY PROSECUTOR

Q. 'You went teis the babysitter here today?'

A. 'She was.'

Q. 'Is she going to testify?"



A. 'l don't know.'
COURT

The comment to Rule 15.4(c) states in part: Tlémot intended to prevent a party from
commenting on his opponent's failure to produceateria witness within his control.' There
was no error in the comment or the ruling of takapurt in denying a mistrial.

State v. Condryl14 Ariz. 499, 562 P.2d 379 (1977).

PROSECUTOR

Now there were some other witnesses, ladies atiergen, that we never heard from.,
Where is Mr. James Campbell? Where is Mr. Cam{itielittorney who drafted this will,
to tell us what was supposed te be

[DEFENSE COUNSEL]: "Your Honor, may | interposehjection to counsel commenting
on evidence not before the jairy

THE COURT: 'l think it's a reasonable argumentefaige counsel], to suggest inference
from the absence of witnesses.'

[DEFENSE COUNSEL]: ‘All right, Your Honor.'

COURT
The record does not support the assertion defenssa makes in his brief that
Campbell was not called to testify because he egding and practicing law in
California. Nor has the defendant shown that ixgpons of the Uniform Act to Secure
the Attendance of Witnesses from Without a Sta@iminal Proceedings, A.R.S18&
1861 et seq., have no application. Without such beialglisised, it was proper for the
State to comment on the failure of the defendasalkan important witness who could

have substantiated his claim, if true, that theoffeired for probate had been drafted for the
decedent at her request.

State v. Flynr1 09 Ariz. 545, 514 P.2d 466 (1973).
PROSECUTOR

The prosecutor a_g;ued that the defendant didingtibiwitnesses to rebut some of the state'sraede
The prosecutor did not specify that the defendasbpally had to rebut the evidence.

COURT

_The argument was merely an attempt "...to bringltiberpoint that the evidence was uncontroverted an
justified a verdict of guilty.”

State v. Hatten1 06 Ariz. 239, 474 P.2d 830 (1970).
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PROSECUTOR

The prosecutor commented upon the defendants failcall as withesses the persons he claimeahe w
drinking with and could have substantiated therdifiet's version of the facts.

CROSS-EXAMINATION

On cross-examination the prosecutor asked theddelgihe had subpoenaed his friends to testifyrfo
The defendant answered that he had not. If theesuimesual circumstances which prevented the
defendant or his counsel from obtaining these sgé® this could have been brought out on redirect
examination by the defendant's attorney.

COURT

It is the rule that the prosecutor may comment tiefailure of the defendant to produce
material withesses who would substantiate his storyiojaithSuch rule derives from the
well recognized principle that the nonproductioevidience may give rise to the inference
that it would have been adverse to the party whid bave produced it.

5. "If There Was Evidence, Why Didn't the DefendaatiBce 1t?"

State v. Herrera203 Ariz. 131, 51 P.3d 353 (App. Div. 2 2002).

FACTS

During closing argument, Herrera's attorney arthegdDfficer Bender's description of
Herrera's performance on the field sobriety teatsimreliable and subjective. In doing so,
counsel specifically mentioned a videotape of Hggdeld sobriety tests that had not
been introduced into evidence but presumably wad given the jury an objective view
of the tests. Ultimately, counsel stated, '[W]hamgonsider the evidence that you have
been givenyhen you consider the evidence that you haven'goesnwhen you apply

the nature of the investigation that went onu fiyal that Mr. Herrera was not guilty of
driving under the influence that night.'

PROSECUTOR

Had the video shown anything other than what @femder testified to, [Herrera] would
have showed you that video.

COURT
Contrary to Herrera's suggestion, the prosecrgonark did not amount to burden
shifting. The comment merely prevented Herrera ti@wing a positive inference from
evidence that he could have presented but did not.

State v. Galbraith114 Ariz. 174, 559 P.2d 1089 (1977).

PROSECUTOR
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Defense counsel stated quite correctly he didanat to produce any evidence. That is
very true. The burden is upon the State to prox@ne reasonable doubt that that man
committed the crime of which he is charged. Thirikis. if there is evidence, why wasn't

any produced?
COURT

Even assuming that the comments by the proseeitirected to a failure on the part of
the defense to come forward with evidence,’ wetidtatements were not a

comment on the defendant's failure to testifypfbgecutor's remarks were merely general
comments on the fact that the evidence was undiité \We cannot say that because
of this one isolated instance that the proseaaiorarks were calculated to focus the jury's
attention on the defendant's failure to testify.

State v. Hinklg26 Ariz.App. 561, 550 P.2d 115 (App. Div. 2 1976)
PROSECUTOR

Defense counsel is absolutely right. He doesr# tagaresent one withess who can come

in here and say, 'l sawl saw the defendant with Leslie Amos and the%/ wﬂmg
down having a cup of coffee.' He doesn't have tb Bat | submit to you if he had a
witness to say it, they would have been here.

COURT

The comment in the case at bar refers to the defésidilure to produce withesses rather
than his failure to take the stand.

6. The Insanity Defense

State v. Kerstettel, 10 Ariz. 539, 521 P.2d 626 (1974).
PROSECUTOR

There are only two people who know what happenédbtwber 15, 1972 at the time
this woman died. One of them is dead. But thenststvhich is in evidence, that the
defendant made to the police. . .

The only evidence we have from anyone regardingexbaatly happened between these
two is from the defendant as he gave it to hisadygist and his psychiatrist.

COURT

Noting that the defendant's only defense wastindiaacourt stated that "[ejven a flat statensetat a
defendant's failure to take the stand, cannasietimtext be considered prejudicial.”

7. Fingerprints



State v. Led,14 Ariz. 101, 559 P.2d 657 (1976).
PROSECUTOR

One other thing that | should point out alonglihet The only evidence that has been
presented by the state. Has there been evidesenta by the defendarniything
about fingerprints? About Mr. Garcia being wrong®lthere been any evidence
presented by ballistics? Mr. Haag when he teifidals there been any evidence at all
presented by Mr. Haag that was wrong? The onlgeslpresented on the fingerprints
are insinuations, conjecture, again holding aeeth here to try to distract your attention
from the evidence that is before you.

(Emphasis added.)

COURT

Although the quoted statement referred directlygalefendant, we are satisfied that it
was made within permissible bounds. Because #dobon the state of evidence before
the jury it was not an improper reference to apptd failure to testify. Similar
comments by the prosecutor have been held proper.

E. The Use of Excessive and Emotional Laggua

In the closing argument, excessive and emotiamgli&ge is the bread and butter weapon of counsel's
forensic arsenal, limited by the principle thairagtys are not permitted to introduce or comment up
evidence which has not previously been offereglawed before the jury.

State v. Gonzale$05 Ariz. 434, 436, 466 P.2d 388, 391 (1970). @imve language has been quoted
many, many times in subsequent decisionsJgatg v. Jone497 Ariz. 290, 305, 4 P.3d 345, 360 (2000)).

a,%_ain,_ wide latitude is afforded the prosecutgresenting his closing argument. Following arescase
ich illustrate some, but obviously not all, ef fossible arguments. The actual quotes folldwe iortier
presented below.

1 Don't Condone What the Defendant Did

State v. Whitd,1 Ariz.App. 465, 465 P.2d 602 (App. Div. 2 1970).

2. "You Better Have a Reason" For a Not Guiilty Verdic

State v. Grilaval:37 Ariz. 10, 667 P.2d 1336 (App. Div. 2 1983).
State v. Garrisori,20 Ariz. 255, 585 P.2d 563 (1978).




3 Calling the Defendant Names
State v. Moogh208 Ariz. 424, 94 P.3d 1119 (2008)ate V.

Kreps, 146 Ariz. 446, 706 P.2d 1213 (1985 v. Buchhokz,
139 Ariz. 303, 678 P.2d 488 (App. Div. 2 1983).

State v. Suare¥37 Ariz. 368, 670 P.2d 1192 (1983).

State v. McDaniel 36 Ariz. 188, 665 P.2d 70 (198&f)rogated on other grounds by State v. WeitbHa
Ariz. 571, 769 P.2d 1017 (1989).

State v. Tucke®6 Ariz.App. 376, 548 P.2d 1188 (App. Div. 2 1976).
State v. Boad,04 Ariz. 362, 453 P.2d 508 (1969).

4. Discussing Defense Attorney's Assertion That H&\BidBpeak to His Withesses

State v. Gregony,08 Ariz. 445, 501 P.2d 387 (1972).

5. The Defendant Has Family and Friends Here; Thien\tis No One.
State v. Beer8, Ariz.App. 534, 448 P.2d 104 (App. 1968).

6. There is Difficulty in Getting Withesses to Teglifyjainst Dangerous
Defendants.

State v. Smitt1,14 Ariz. 415, 516 P.2d 739 (1977).

7. The Use of Gruesome Photographs

State v. Freemafl4 Ariz. 32, 559 P.2d 152 (1977).

8. Mentioning Victim's Suffering

State v. Mitchell 40 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).
State v. Grifin117 Ariz. 54, 570 P.2d 1067 (1977).

9. Discussing the Crime Problem in the Community
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Statev. Waket 81 Ariz. 475, 891 P.2d 942 (App. Div. 1 1995).
State v. Smith, 136 Ariz. 273, 665 P.2d 995 (1983).

State v. Mooré, 12 Ariz. 271, 540 P.2d 1252 (1975).
State v. Jaramilldl 10 Ariz. 481, 520 P.2d 1105 (1974).
State v. Bennet11 Ariz. 391, 531 P.2d 148 (1975).

10 Discussing the Unfairness to the Rape Victim

State v. Mitchell 40 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).
State v. Moraled, 10 Ariz. 512, 520 P.2d 1136 (1974).

11.  The Victims Are The Prosecutor's Clients; The Befer\re Phoney.
State v. Blazalt,14 Ariz. 199, 560 P.2d 54 (1977).

12. Comments On The Defense Counsel's Approach Todsee C
State v. Lond,48 Ariz. 295, 714 P.2d 465 (App. Div. 2 1986).

State v. Zaragoza35 Ariz. 63, 659 P.2d 22 (1983) cert. denied,3.03. 3097.

State v. Raineg37 Ariz. 523, 672 P.2d 188 (1983).
State v. Suarez37 Ariz. 368, 670 P.2d 1192 (1983).

13. Testimony or Demeanor of the Defendant

State v. Edmisig®20 Ariz. 517, 207 P.3d 770 (App. Div. 2 2009).
State v. Tuelll 12 Ariz. 340, 541 P.2d 1142 (1975).

State v. Smifi122 Ariz. 50, 592 P.2d 1316 (App. Div. 2 1979).

State v. Newma22 Ariz. 433, 595 P.2d 665 (1976yerruled on other grounds by State v.,Ives
187 Ariz. 102, 927 P.2d 762 (1996).

State v. Shing,09 Ariz. 361, 509 P.2d 698 (1973).
State v. Jordar80 Ariz. 193, 294 P.2d 677 (1956).

14. Comments on the Importance of the Case
v.Bedkmg201 Aiiz. 527,38 P.3d 1192 (App. Div. 1 2002).-
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SUMMARIES

1.Don't Condone What Defendant Did

State v. Whitell Ariz.App. 465, P.2d 602 (App. Div. 2 1970).

PROSECUTOR

If you find that Bobby Dean White is innocent ofyaof these counts, you are
condoning what he did and you are saying, well, maybedhi kinow that the account
was closed. So it was all right for him to go ol avrite those checks. That's all

right now.
COURT

Wide latitude is allowed counsel in argumentgLityalhe above statement is merely an
attempt to persuade the jury to convict and we\eeif permissible.

2."You Better Have a Reason'' For Not Guilty Verdict

State v. Grilalval37 Ariz. 10, 667 P.2d 1336 (App. Div. 2

1983). PROSECUTOR

| just raised this question, [sic] do we have tib wil this man finds a victim who will
open his door, open that door to him. Do we hawaiiountil someone is raped to deal

with this man.
DEFENSE

The argument was "improper and intended to inftaenpassions and fears of the jury."”
COURT

... [W]hen considered with the facts of this ctisedeflated tires, the conversation at
the door, the scattering of the victim's underetodind the Vaseline, there is an arguable
inference that this was a burglar who plannedihie@nd therefore might do so again.

citations omitted) Even more important is the et this was a charge of attempt and
the fact that nothing really happened had beemghtdwwme to the jury from the
beginning. This argument is proper to counteratirtipressions. Assumiagguenddhat
the argument was improper, the trial judge imiglifoind that under the circumstances of
the case the jury was probably not influenced éyaimarks.

State v. Garrisor 20 Ariz. 255, 585 P.2d 563 (1978).
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PROSECUTOR

Like | said before, if you are going to come baitk @ verdict of not guilty, ladies and
gentlemen, you better have a reason, or you heer reasonable explanation for all this
evidence that's against the Defendant. You'raguiinis man loose and he will walk out the
door, ladies and gentlemen, and as | said bdfiereyidence suggests in this case a total
lack of regard for human life, such a lack of rdgadies and gentlemen, if you don't

expect such a crime could happen, or that a adateb lsappen, or that a criminal necessarily,
in committing such a crime as this, necessagiigg to stop at just this one death, you
better think about that before you come in thistamm and say not guilty. You think
about that evidence | have presented to you ite@ortant matter, and Mr. Murray tries
to say no, it's not important anymore, her li@/er, but it's very important for the rest of the
lives of this community. Very important.

COURT

We do not think it was unreasonable for the prdisedo tell the jury as it did in the first
sentence of the quoted argument that if it wag)goicome back with a verdict of not
guilty, it had better have a reasonable expl @l the evidence against the defendant.

The most that can be said about the prosecutigaimant in the instant case is that the

prosecution is telling the jury that the evideroens a total lack of regard for human life and
that a criminal who commits such a crime is noes&arily going to stop at one death. In
the light of the total circumstances of how thisille was committed, the argument that
the criminal who committed it is not necessaril'ggmo stop, while an emotional appeal,
is one which is a permissible inference to be d the nature of the evidence and did

not unfairly prejudice appellant.

3. Calling the Defendant Names

State v. Moody208 Ariz. 424, 94 P.3d 1119 (2004).
PROSECUTOR

The prosecutor, in discussing the defense's tlairpetople did not understand dissociative ideligityder,
refered to the defendant as* poor Robert Moody” for being affficted with a disorder that no one understand.
COURT

... Prosecutors “may comment on the vicious and inhuman nature of the defendant's acts,”
but “‘may not make arguments which appeal to the passions and fears of the jury.” Although
we agree that belittling a criminal defendantasidg argument is improper and
unnecessary, given the evidence in this case net find that the passing comment
constituted fundamentakor. We therefore conclude that referring to the defendant as “‘poor
Robert Moody” was not an error “‘of such dimensions that it cannot be said it is possible for a
defendant to have had a fair trial.

(Internal citations omitted.)



State v. Krepsl46 Ariz. 446, 706 P.2d 1213 (1985).
PROSECUTOR

Sure, he's never been arrested before but istha good guy? He didn't work for two
and a half years. Sure, it's a tough time, bukd off that girl for most of the time, he
wasn't working, he was a lazy person that sat@tberapartment all the time feeling sorry
for himself.

COURT

The argument was a fair comment on the evidenadefertse counsel waived all but fundamental grror b
failing to object.

State v. Buchhqld39 Ariz. 303, 678 P.2d 488 (App. Div. 2 1983).

Comments by the prosecutor which defendant claingdbeied him as a "fence" were within allowed
limits where defendant had been charged with mdksagpurchased of stolen property over an eight
month period, but not with trafficking in stolerogis.

State v. Suare237 Ariz. 368, 670 P.2d 1192 (1983).

DEFENSE

The defendant "was not so stupid as to commifférese with which he was charged.”
PROSECUTOR

After a prosecutor has tried a few casesl I'm not suggesting that I'm the most
experienced prosecutor in the weltdt after you'd tried a few cases, you tend tostimo
cringe when you hear defense attorneys makinguthe argument over and over again.
I'm sure that every time they make it they thilskaih original argument. I'm almost
getting sick of hearing defense attorneys staaddigay how could my client be so stupid as
to do what he's charged with doing.

COURT

This comment by the prosecutor does not congtittdenment either directly or
inferentially on appellant's right to remain sil&kie also note that the comment was
invited by defense counsel's closing argumentintled error.

(Internal citations omitted.)

State v. McDaniell 36 Ariz. 188, 665 P.2d 70 (198&)rogated on other grounds by State v. Walton
159 Ariz. 571, 769 P.2d 1017 (1989).

The prosecutor did not err in referring to therdizfat as a "murderer” as "such a descriptionloeuld
reasonably drawn from the evidence presentedl 4t tri
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State v. TuckeB6 Ariz.App. 376, 548 P.2d 1188 (App. Div. 2 1976)
PROSECUTOR

[T]he facts show her to be a liar, a hypocritergdr, a woman who would take food

from hungry children ... There is only one verttiat is obvious here. That is guilty, guilty,
guilty--fourteen times.

COURT
Trial court did not abuse discretion in denying trialy

State v. Boadl04 Ariz. 362, 453 P.2d 508 (1969).

PROSECUTOR

What kind of person would do something like thetildn't even call him an animal,
because animals wouldn't do this type of thing.

COURT

The vicious nature of the acts could be propershasized by counsel within the latitude
given to him in closing argument.

4 Discussing Defense Attorney's Assertion That HENRit Speak To His
Witnesses

State v. Gregonyi,08 Ariz. 445, 448, 501 P.2d 387 (1972).
DEFENSE

Now, we come to the witnesses that the Defendesemted. And mind you, ladies and

gentlemen of the Jury, | didn't talk to these \sitiag, the County Attorney did, because |
gave him the names of these witnesses that wexgtgdestify. And his investigator
talked to them. | didn't know what they were gamgay. | didn't know that Mrs.
Whobrey had thisthis calendar....

PROSECUTOR

And pay particular attention to something Couraggts you in his argument, and remember
this, that he didn't know what the witnesses wairgdo say. He's defending this man on
serious charges, but he put these people up wigthong to them. Ask yourself a question.
A man defending another man, bring on witnesses

(At this point the defense counsel objected anaeohfor a mistrial and the attorney for the Statet we.)
Just remember the logic of that. Defending a mainairbothering to talk to the witnesses



before he puts them on? The State submits doritt buy

COURT

We do not believe that the remarks of the prosga@itorney were as inflammatory or
derogatory as the defendant contends and we fiextiano

5. Defendant Has Family And FHiends Here; Vicim
Has No One.

State v. Beer8 Ariz.App. 534, 448 P.2d 104 (App. 1968).
PROSECUTOR

Well, Jamie Boyett is not here to tell us what bapd in the days and the weeks before this

horrible occurrence. As I recall the evidence, &g st beginning to speak, and he could

say a few words. Well, he never has had an opjtpituispeak and never will. And if you

recall, during all the evidence in this case, difendlant has had his family and his friends sitting

Eehind him, behind him all the way, interestetiéndutcome of this matter. Jamie Boyett
as no one.

COURT

We feel that the prosecutor's statements aregtoasuo cause this Court to reverse the
lower court for abuse of discretion. These remaltk&yugh they may be borderline
examplesio fall within the wide latitude approved by th&zéna Supreme Court.

(Emphasis added.)

6. Difficulty In Getting Withesses To Testify Agaifisingerous Defendant
State v. Smitt1,14 Ariz. 415, 516 P.2d 739 (1977).

PROSECUTOR
If you want to deter people or stop people liker@mn&oach from coming in and
testifying to a crime that would really never hbgen prosecuted because everyone is so
afraid, and totally so, of testifying against a&ddént like this, then you acquit this
defendant of this crime.

COURT

The comment was obviously an emotional appea forihto do its duty. The State drew the
jury’s attention to the difficulty of getting witnesde testify against dangerous defendants
and then tried to impress upon it the consequehitefailure to carry out its duty. We find
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nothing which disturbs us in the arguments.

7. Gruesome Photographs

State v. Freemail4 Ariz. 32, 559 P.2d 152 (1977).

FACTS

The defendant was convicted of murdering seven ersrokihe Bentiey family. The defendant pled both
guilty and not guilty by reason of insanity.

PROSECUTOR

And Debra; he wants Debra to call him Uncle Johat'd just great. Excellent. Uncle
John, huh? Here's what old Uncle John did. (disglgjotograph) You don't see much of
thisin T.V., do you?

Good old Uncle John.

Uncle John.

Uncle John.

Uncle John!
The reason why Novella wasn't talking to her neigh¥drs. Gossage (displaying
photograph). There is Pam (displaying photogréaigm (displaying photograph). Uncle
John. This is Charlotte (displaying photograph).

COURT

The photographs used by the county attorney, aefiedant himself concedes, had been
properly admitted into evidence. They were releteitie State's case and properly subject
to consideration by the jury.

8. Victim's Suffering

State v. Moogi208 Ariz. 424, 94 P.3d 1119 (2004).
PROSECUTOR

Prosecutor frankly described the victims” murder. He ended his argument by telling the jury that
Moody had no sympathy for the victims and askieigntto have no sympathy for him.

COURT

We conclude that such a statement passes maatexbsitation to the jury to do its duty.
Moody therefore fails to demonstrate fundamemtalrequiring reversal on this issue.

State v. Mitchell140 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).

DEFENSE



How would you like to be sitting at the defenséetabarged with a crime, there's no
physical evidence. You've got an eye witness.slthat'sum total of the evidence. You
cant really cross-examine them. How would youdikee sitting there thinking the police
could have put something in a plastic bag and gdwed couple of months and that could
prove your innocence? You cant get at it. Whatdwmu be feeling right now?

PROSECUTION

His big complaint in this area is how would youifg®u were Gary Mitchell and you're on
trial for a case like this and the enzymes wetel la®uld just like to give you the
converse of that and say how would you feel ifwere Cheryl Morrison and you picked
out the man that raped you and you said this idime is no doubt in my mind about that,
and the jury found the %uy not guilty just becabsepolice didn't refrigerate those
enzymes? How would that feel? That would be a mige of justice if that were the case,
if Cheryl Morrison had to find out this man wasrfdunot guilty just because the police had
not refrigerated those enzymes.

COURT
The prosecutor's arguments were merely respangieedefense arguments and did not result irdjoeju

State v. Griffin117 Ariz. 54, 570 P.2d 1067 (1977).

PROSECUTOR

You should all be outraged that a man like MrdBishould have to suffer something like this,
not only to come to court, both the prelim and adual.

COURT

Though the hardship of the victim was not strielgvant to appellant's guilt or innocence
we do not think it is wholly beyond the boundsasfdormment.

9. Crime Problem in the Community

State v. Walket81 Ariz. 475, 891 P.2d 942 (App. Div. 1 1995).

PROSECUTOR

You've all heard about the war on drugs, ladiegi@nitémen, and you've heard testimony in
this Court that Phoenix is a distribution centesdmne of the drugs that go out throughout this
country, often to east-coast cities, certainiytalti@ proximity that we are to the border.

And every one of you who's ever heard about themdiugs and wanted to do anything about
the war on drugs, this is your opportunity to dagts going on in the front battle lines because,
ladies and gentlemen, this case involves a sigdsiambunt of marijuana. You've all seen it. It's
in these boxes and you'l have an opportunity plylmlook at it later.
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COURT
The remarks at issue in this case were not infizmrnynalthough the prosecutor suggested at onttipairthe
jurors mayhave “‘wanted to do something about the war on drugs,” she avoided any rhetorical attempt to enlist
them in that cause. Rather, the prosecutor folltveedemark by stating that the jurors had anrappty to
“see what is going on in the front battle lines” by viewing the marijuana seized and introduced at trial. Such an
argument, linked to evidence presented at trialnaeimproper because it did not urge the jurgrwict
defendant ““for reasons wholly irrelevant to his own guilt or innocence.””’

State v. Smith,36 Ariz. 273, 665 P.2d 995 (1983).

PROSECUTOR

There were over 125 people killed in our commueitiyear. All of these deaths were
very tragic, but none more senseless than tingikith the United States alone last year,
ore person was killed every 20 minutes, 72 livesitakery day. And again last year,
Phoenix was among the top ten in the most viatiezstio America.

COURT

The statements were improper in that they refactenot in evidence. However, as defense catidsel
not object and the error was not fundamentalytbeveas waived.

State v. Moorel12 Ariz. 271, 540 P.2d 1252 (1975).
PROSECUTOR

We have all heard about the rising crime rate gimawt the country. We have heard about
the rise in violence. We have heard about it. Weiak of it.

COURT

No error.

State v. Jaramillp110 Ariz. 481, 520 P.2d 1105 (1974).
PROSECUTOR

There is one final thing | am going to say, antddtthis: You are probably keenly aware of
the drug problem in our community. Perhaps ase@itkane, you have wondered what
can you do about the drug problem. What can bé’done

The State's opinion is this: You will never in ahyour lifetime have a better opportunity to
do something about the drug problem, particuldadyiaheroin sellers, than you've got
here today in court ... You've got the evidendteofolice officers and a federal chemist to
tie this defendant in air tight.
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The prosecutor concluded his argument stating:

The State urges you to return the only verdictstggbby the evidence, and that is the verdict
of guilty of the sale of heroin.

COURT

Reference to prevalence of crime is not improper.

State v. Bennett11 Ariz. 391, 531 P.2d 148 (1975).

PROSECUTOR

Robbery is robbery, and you don't have to gohetity room blinded. You heard what the
statistics [sic] are. It's a Serious offense, crime

COURT

Reference to the prevalence of crime is not imprope

10. Unfairness To Rape Victim

State v. Mitche]l140 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).
DEFENSE

How would you like to be sitting at the defenséetabarged with a crime, there's no
physical evidence. You've got an eye witness.sTthatsum total of the evidence. You
cant really cross-examine them. How would youtditee sitting there thinking the police
could have put something in a plastic bag and gdeed couple of months and that could
prove your innocence? You cant get at it. Whatawmu be feeling right now?

PROSECUTION

His big complaint in this area is how would you iflegu were Gary Mitchell and you're
on trial for a case like this and the enzymes {estd would just like to give O?/ou the
converse of that and say how would you feel ifwere Cheall Morrison and you picked
out the man that raped you and you said this idifme is no doubt in my mind about that,
and the jury found the %uy not guilty just becabisgpolice didn't refrigerate those
enzymes? How would that feel? That would be a meagea of justice if that were the case,
if Cheryl Morrison had to find out this man wasrfdunot guilty just because the police had
not refrigerated those enzymes.

COURT

The prosecutor's arguments were merely respongiveedefense arguments and did not result irdeju
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State v. Morales]10 Ariz. 512, 520 P.2d 1136 (1974).

PROSECUTOR

There's a great lessdhere's a great lesson for all womankind to bedddrom the cross-
examination of Letty Huerta as to the foIIovvingmr%nt of Mr. Johnson as to what happens
to a rape victim with respect to the questionstieis likely to be asked. Alot of women have
learned this lesson and that is why we don't getny of them in court. Ladies of the
world, if you are going to be raped, take notealmethat is the only way that you are
going to be able to withstand cross-examinationch\fiand did he use to unzip his pants?
How far down were your drawers?

Those are the kind of questions that you are going asked, anyone in a rape case.
COURT

Prosecution, by this remark, was merely attemptigmonstrate the unfairness in
requiring a raped woman to remember the minutizse event which by its nature is attended
by fear of life or great bodily harm. The objectof¢he prosecution was to convince the
jurors that the Frose(_:utr_lx was relating the bitbut the occurrence even though she was
unabg:_ to Ir specific isolated details. Thear&rof the prosecution was proper and not
prejudicial.”

11. The Victims are the Prosecutor's Clients; BefeAre Phoney
State v. Blazal,14 Ariz. 199, 560 P.2d 54 (1977).

PROSECUTOR

The State's remarks were: (1) the prosecutogssat that he had three clients in this case,
.e., the three victims; (2) one of the victimeKibis last breath lying there in his own beer
cans'; (3) the repeated references to the defehseéng ‘phony’; (4) the statement that one of
the victims, a jockey by profession, had 'ridderidst horse', that ‘winning the big race is
no longer a dream’, that 'Living is no longer #tyd@ecause he is dead'; (5) the admonition
to the jury not to take out on the victims thetfatithe accomplice had been granted

immunity, that they should take it out on him fhesecutor] later.

COURT

From our examination of the record, we have coedltight the prosecutor's remarks were
well within the permissive range of argument. Aliothe summation had emotional
overtones, it did not call to the jurors'’ attentigaiters which they were not permitted to
consider in the determination of their verdict.



12. Comments on the Defense Counsel's Approdeh@ake
State v. Longl48 Ariz. 295, 714 P.2d 465 (App. Div. 2 1986).

In this case, the defense attorney refused tpaatain witness and defendant asked to renessatf and
call the witness. The defendant stated that defgtasaey refused to call the witness becauses of hi
belief the witness would perjure herself. The proe stated in closing argument that defense
counsel's behavior was an indication of the criggibf the witness. The court found this to be
prejudicial error.

"We find this effort to make affirmative evidendguilt out of defense counsel's ethical
behavior to be prejudicial error. The convictiahigversed. . . ."

State v. Zaragozd35 Ariz. 63, 659 P.2d 22 (1983) cert. denied, 3.03. 3097.
PROSECUTOR

Now, the defense attorney told you that the vidighmot deserve to die, and referred to it
as a tragic occurrence, but it was more tharittiais a brutal and senseless killing in
which the defendant smashed in the head of a 78lgldady and left her to bleed to death,
as the doctor told you, in the alley. That's flesjree murder from an emotional point of
view and a logical point of view.

COURT

The prosecutor's closing argument, although enabtioas nothing more than a statement of the
circumstances of the killing and did not focusattention of the jury on matters not properly t&for
them. Pefendant's counsel failed to timely objedtthus was foreclosed from raising this issue on
appeal.

State v. Rainey 37 Ariz. 523, 672 P.2d 188 (1983).

PROSECUTOR

You won't hear any jury instruction saying theeghais to prove the Defendant used that
item during a race. Do you know what this is? TEmkecelvm%.._ Mr. Minker tells you
about the Investigation he did on the case. Renmesitmved him all these photographs.

Are there any photographs in there that accurstielyed you the are of the jockey room
or the door of the jockey room or the actual vatithe hedge? All those photographs are

deceiving..

he prosecutor also labeled another of appebagtsnents as a "little deceiving” and asked tiaégu
isten to the definition of the offense that wasg be given by the court and to "consider telw
deceiving in this case.]

DEFENSE claimed this was an unwarranted perstawi ah defense counsel.

COURT
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[IIn the closing argument excessive and emotiangilage is the bread and butter weapon
of counsel's forensic arsenal. . . . We do nad\methat the remarks of the prosecuting
attorney were as inflammatory or derogatory adédfendant contends and we find no
error.

State v. Suarez37 Ariz. 368, 670 P.2d 1192 (1983).
PROSECUTOR

Why do you suppose Mr. Jackson feels that thenampyhe can defend this client is to strike
out at everybody involved in this case? To tallkuatbe, | believe it was the crude O'Leary
and Tapper? to engage in this smear campaign with\Dilliams? | won't even mention
the smear campaign with the people who werenbexesr

COURT

This argument was clearly in response to appslEosing argument. Appellant's counsel
had characterized O'Leary and Tapper as crude;pliel that Dixie Williams, appellant's
successor in office was motivated by her dediséoover appellant's job. The prosecutor's
argument in this regard was therefore invited lpgliiamt's argument.

13 Testimony or Demeanor of the Defendant

A prosecutor may, of course, comment upon thentasgi and demeanor of the defendant when the defenda
takes the witness stand. The prosecutor shoutdmohent upon the demeanor of the defendant if the
defendant does not testify, unless the defenspéasd the door.

State v. Edmiste220 Ariz. 517, 207 P.3d 770 (App. Div. 2 2009).
FACTS

During Edmisten's closing argument, defense calissassed the differences between Edmisten’s
behavior while committing the various offensesgasvith his demeanor in the courtroom.

PROSECUTOR

Now, I'm not sure what counsel is asking you tddbjn terms of when he talks to you
about you have seen Mr. Edmisten sitting heriastigieek and you noticed his demeanor
and, gee, does that look like the demeanor of @ho would do all of these violent
crimes, well, ladies and gentiemen, we certai efendants, when they come into this
courtroom, to sit here and be somewhat polite arglant shooting people. If that was the
case, we would have a problem. We would expectafendant to sit here before the jury
and act polite and act just like he has beenghfela days. His demeanor in court has
nothing to do with whether or not he committeddlzesnes on December 22nd of 2005.

COURT

The prosecutor's comments about Edmisten’s indeoetanor responded directly to a point
defense counsel had raised and fell well withifatitede afforded attorneys during closing
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argument. Even if the prosecutor's comment coulabiedered improper or irelevant,
E mlste(?'s counsel opened the door to such arguanerthe prosecutor was entitied to
respond.

[citations omitted)].

State v. Tuell112 Ariz. 340, 541 P.2d 1142 (1975).

PROSECUTOR

If you can recall the testimony about the photdgilagsaid he turned it over and looked for
tattoos or indication of tattoos. And there werrgeran the back of that photograph. No
indication that this defendant had tattoos. Heamaserned about that.

You recall at that time | called the jail to finat @ this defendant had any tattoos. That was
his testimony.

You've had occasion to see the defendant therdedal/s. He's been sitting here. He
obviously has a long-sleeved shirt on. He hadgpdiaeved shirt on yesterday.

At this time, Your Honor, ladies and gentlemehefiry, | simply ask you to consider and
think about why Mr. Tuell is wearing a long-sleeskaid today. He wore a long-sleeved shirt
yesterday.

COURT

Appellant urges the prosecutor's closing argumasimproper and prejudicial. It is
argued that statements by the prosecutor refemrthg fact that appellant wore long-
sleeved shirts during the trial indicated thashellant was a drug addict and wore the
long sleeves to hide his needle tracks.

It is clear there was no inference either thagyipellant was a narcotics user or that there
were track marks on his arms. The comments obyimistred to shirt sleeves covering
tattoos on appellant's arms. The prosecutor's arguwas not improper, and the trial court
did not err in refusing to grant a mistrial.

State v. SmithL22 Ariz. 50, 592 P.2d 1316 (App. 1979).
PROSECUTOR

[Y]ou had a chance to view the witnesses todayrdihg case, it's very important. Which
one of the witnesses, the State's witnesses defémelant, Mr. Smith, had the violent temper?
Which one had the outburst in Court?

COURT

Proper when defendant testifies.



State v. Newmani22 Ariz. 433, 595 P.2d 665 (1979).

PROSECUTOR

The defendant has been silent because agairghdaefis presumed innocent until proven
quitty.

And:

He [the defendant) hasn't worn them [his eye glHss¢he last few days and you will
notice he kept his mouth shut for the majorityefdase.

COURT

The prosecutor's remark that defendant 'kept hihrabut' referred to defendant's
shutting his mouth to cover his gold tooth.

Held:

A prosecutor is entitled to draw attention to thertaif the defendant to present evidence
when he testifies. [cites omitted] The defendahteditify in the instant case so there was no
comment upon his failure to testify.

State v. Shindl,09 Ariz. 361, 509 P.2d 698 (197@Yerruled on other grounds by State v.
Ives 187 Ariz. 102, 927 P.2d 762 (1996).

PROSECUTOR
The prosecutor argued that the defendant had ieadedunt of the facts fit with testimony
given by the other withesses.
COURT

Not improper (and no objection).

State v. Jordar0 Ariz. 193, 294 P.2d 677 (1956).
PROSECUTOR

He hasn'tin this entire case from the histotyupfuntil today shown the slightest bit of
remorse or worry or concern about what he has done.

COURT
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Statement did not constitute comment on failutiesofiefendant to testify (may be prejudicial inscases).

14. Comments on the Importance of the Case

State v. Blackma201 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).
PROSECUTOR

I've never tried a more important case in myl liave never been involved in a more
important case in my life. I have never been gget! to have the opportunity to affect the
very fabric of our society as | am in this cade ngw. And the truth is Is [sic] that eadda
every one of you has that same privilege avatialgiau.....

Ladies and gentlemen, what you do in the nextitmeee, four days, is going to affect more
lives and more people, and affect the very faboaiosociety more than anything you will
dofor the rest of your lives. | can almost assueofithat.

COURT

They might, however, be viewed as obliquely plattiBngesl(ijge of the government behind
the case. Nonetheless, we conclude that thesesasagcand irrelevant comments did not
deny Defendant a fair trial. The jury was ablesteas the importance of the case for itself,
and the trial judge, who was in the best positiaiotso, determined that the statements did
not require a new trial. We find no abuse of discran that determination.

(Citations omitted.)

E Comments on the Credibility of the Defense

Comments on the credibility of the defense oeafiéfiense witnesses are allowed under the "vitiolddat
afforded in closing argument. These commentsifallseveral categories:

1. The Defendant has Everything to Gain and Nothihgde by Testifying Falsely.
State v. McDonald,56 Ariz. 260, 751 P.2d 576 (App. Div. 2 1987).

State v. Yound09 Ariz. 221, 508 P.2d 51 (1973).
State v. Williamg,13 Ariz. 442, 556 P.2d 317 (1976).

2. Comments About Prior Convictions

State v. Boltarl 82 Ariz. 290, 896 P.2d 830 (1995).
State v. McDonald,56 Ariz. 260, 751 P.2d 576 (App. Div. 2 1987).

State v. McNajrl41 Ariz. 475, 687 P.2d 1230 (1984).
State v. Eisenlord,37 Ariz. 385, 670 P.2d 1209 (1983).

State v. Sustaitd, 19 Ariz. 583, 583 P.2d 239 (1978).
State v. Couny Ariz.App. 239, 420 P.2d 582 (1966).
State v. Chanc®2 Ariz. 351, 377 P.2d 197 (1962).
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State v. Brook4,07 Ariz. 320, 487 P.2d 387 (1971).
State v. Hannor,04 Ariz. 273, 451 P.2d 602 (1969).

3. Comments Upon the Credibility of Defendant's Testyn

State v. McDonald,56 Ariz. 260, 751 P.2d 576 (App. Div. 2 1987).
State v. Lucag,46 Ariz. 597, 708 P.2d 81 (198%)\erruled on other grounds by State v. lves
187 Ariz. 102, 927 P.2d 762 (1996).

4. Comment on Defenses Which Were not DisclosedEarlie

State v. Jone309 Ariz. 378, 509 P.2d 1025 (1973).
State v. Trotter] 10 Ariz. 61, 514 P.2d 1249 (1973).
State v. Raffael@ 13 Ariz. 259, 550 P.2d 1060 (1976).
State v. Calhouri,15 Ariz. 563, 563 P.2d 888 (1977).

5. Comments Upon the Credibility of the Prosecutiom&gses

Statev. Islad,19 Ariz. 559, 582 P.2d 649 (App. 1978).
State v. Holsingef, 15 Ariz. 89, 563 P.2d 888 (1977).

SUMMARIES

1 Defendant Has Everything to Gain and Nothing elloy Testifying Falsely
State v. McDonald,56 Ariz. 260, 751 P.2d 576 (App. Div. 2 1987).

PROSECUTOR

Mr. McDonald is a two-time convicted felon. He bagn convicted of two felonies in
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the past. The Judge is going to instruct youttigaproper that you are not to consider that
as to whether or not that reflects on him as a gexstn or a bad person. You are merely to
consider that to help you weigh his credibilityighieand balance.

Do you want to believe a person, two-time convietierh, who has everything to gain by
lying and nothing to lose”?

COURT

The prosecutor's argument emphasized the limitpdgifor which the jury could
consider the prior convictions. We also note ltasetwas no objection to any of the tree
above-quoted arguments.

State v. Youndl09 Ariz. 221, 223, 508 P.2d 51 (1973).

PROSECUTOR

The only testimony of that is coming from the pexsto killed him, the person who has
everything to lose and nothing to gain by testfyaisely.

Consider all of his testimony, the number of tileekas admitted fabricating a story.

Secondly, even if you assume that he wasn' fatmjtiaese stories about Mr. Patterson, what
gives him the right to kill somebody who mightbethe upstanding citizens that we are?

COURT

Wide latitude is also permitted in presenting olpsirguments to the jury. Under Arizona law, attgsn
eF]re pe_rénltted to comment on the evidence already prodnddd argue reasonable inferences from
that evidence.

State v. Williams113 Ariz. 442, 556 P.2d 317 (1976).

PROSECUTOR

| mean you don't have to listen to Willie and sasll, Willie said he didn't do it, therefore
he didn't do it You can dlsre%ard it, because his @sfiia so weighted and prejudiced in
favor of himself, because he has such a big intertt® case, that it really isn't the type of
testimony that should be considered in the case.

But from the evidence before you, from all thesfacphysical description, that's all you have

in this case, | think the evidence shows that&\lilkon Williams is guilty beyond a
reasonable doubt.

COURT

Counsel may comment on the credibility of a witdsare his remarks are based on the facts in egiden
2. Comments About Priors
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State v. Boligri82 Ariz. 290, 896 P.2d 830 (1995).
PROSECUTOR

The prosecutor described how the police had gamat atentifying suspects and said that police
“knew Daren Bolton was a kid who frequently hung out in this neighborhood, and, in fact, he
had a sex-related conviction from the location of Spegdwd Country Club, not far from
where [the victim}was kidnapped.”

COURT

The trial court did not abuse its discretion inydeg the motion for mistrial. We
do not believe it reasonably likely that the progecs reference to defendant's
prior conviction had any effect on the jury's vetdBy the time of closing
arguments, evidence of defendant's prior conviddoRkidnapping and sexual
abuse had been admitted, which alone distinguisiesase from all the cases
that defendant cites in his opening brief.The trial court here instructed the
jury on the proper use of defendant's prior convictions imrtedgibefore
argument began, and the prosecutor reinforced the instruction during he
argument. We do not believe the prosecutor's mederto defendant's prior
conviction affected the outcome of the trial.

State v. McDonaldL56 Ariz. 260, 751 P.2d 576 (App. Div. 2 1987).
PROSECUTOR

Mr. McDonald would have you believe that although terrorized in here, not only is he
terroized by the thought that there's robbersmigramound in here with weapons terrorizing
people again, he's terrorized because the paigmeg to come and he's a two-time
convicted felon and he has had problems with thespand he doesn't want them to
suspect that he is the robber because he's comxairigere in the pay phone booth.

Mr. McDonald is a tow-time convicted felon. He hasn convicted of two felonies in the
past....

Do you want to believe a person, a two-time castvieion, who has everything to gain by
lying and nothing to lose?

COURT
The first segment of the prosecutor's argumenigsoiy portrays McDonald's testimony.
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State v. McNairl41 Ariz. 475, 687 P.2d 1230 (1984).

Closing argument which made reference to prionietoalready properly in evidence was not improper.

State v. Eisenlord,37 Ariz. 385, 670 P.2d 1209 (1983).
PROSECUTOR

I would also suggest to you that the criminal iobthe defendant might tell you
something about his predisposition to commit aeriviie're talking about
somebody who has three prior felony convictionss ihsomebody who
obviously has been through the system, is awasialf crime is.

DEFENSE

Your Honor, | object to this argument. It's comttarthe jury instructions. It's a
misstatement of the law.

(Sustained)
COURT

As a general rule, evidence of crimes other thagetfor which defendant is being tried
is not admissible because of the questionableartgvof the evidence and
prejudice to defendant. . .

As the defendant's prior convictions were not adchibto evidence to show motive,
intent, absence of mistake or accident, commomselag plan or identity, it was
improper for the prosecutor to argue to the juag tlefendant's prior felony
convictions indicated a predisposition to comnet¢hime. . .

As the prosecutor's remarks were brief, and tlecturt instructed the jury that
defendant's prior felony convictions could not tsesidered to prove that he had a
propensity to commit crimes, we find it unlikelatithe jury was influenced by the
prosecutor's remarks. Therefore, we find thateiverks of the prosecutor, while
Improper, constituted harmless error under theristances of this case.

State v. Sustaitd,19 Ariz. 583, 583 P.2d 239 (1978).

PROSECUTOR

The prosecutor repeatedly referred to the felonyiciions of various witnesses including the
defendant.
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COURT
Since the prosecutor's discussion did not cditquiry’s attention matters it would not
have been justified in considering, it did not d¢ibuie grounds for reversal.

State v. Court4 Ariz.App. 239, 420 P.2d 582 (1966).
PROSECUTOR

If you believe that he is a convicted felon, yautedke that to be used against him as to
his credibility and the Judge will so instruct you.

COURT

The record of prior conviction having been propatnitted for purposes of impeachment, the
County Attorney's comments were not error.

State v. Chang¢®2 Ariz. 351, 377 P.2d 197 (1962).
PROSECUTOR

The prosecutor commented upon the defendant'dl maihis demeanor on the stand.
COURT

There is nothing improper in discussing the eviddmadore the jury nor in calling the
jury's attention to the defendant's demeanor wkileas testifying.

State v. Brooksl07 Ariz. 320, 487 P.2d 387 (1971).
CROSS-EXAMINATION OF DEFENDANT

Q. 'Have you ever been convicted of a felony, MrdRe?'
A. 'Yes.'

Q. "Where were you convicted of this felony?'

A. 'Here, by you.'

Q. "When was that?'

A. ‘Last Wednesday.'

Q. 'And what kind of felony was that?"

A. Theft.'

Q. Theft from a Person?'

A. 'Yes.™

PROSECUTOR

Now, Mr. Brooks [defendant] tends to flirt a littkt with the truth. He flirted with
the truth earlier last week and a jury of tweha&dbund him guilty. He will flirt
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again because he has a real interest in doing so.

COURT

These remarks were obviously in reference to dafgisdstatement above that he
had recently been convicted of a felony. This cawily be on a trial which
resulted from a Blea of not guilty. The remarksavieerefore not so inflammatory or
offensive as to be prejudicial.

State v. Hannor1,04 Ariz. 273, 451 P.2d 602 (1969).
PROSECUTOR

The prosecutor remarked that the defendant wasp@ton who could "set an example for
anybody", and in rebuttal argument the prosectate@d"Where he is today is at the State
Penitentiary.” (Defendant had previously testibectross-examination as to his incarceration in
the State Penitentiary.)

COURT

The record in the present case indicates thantestiof the prior conviction was
admitted for impeachment purposes. We do not seesvaimy argument in the

present case was based upon facts which wereapetriyrin evidence.

3. Defenses Not Disclosed Earlier

State v. Joned09 Ariz. 378, 509 P.2d 1025 (1973).

FACTS

The defendant's first trial ended in a hung jutyth& second trial the defendant presented two
alibi witnesses for the first time.

CROSS-EXAMINATION OF AN ALIBI WITNESS

'Did you ever testify before in this proceeding?'
'No."™

Q. 'Were you in town on February 25 and 28?'(datdsedt st trial)
A. 'Was | in town?'

Q. 'Yes.'

A. ‘Yes.'

Q.

A.
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PROSECUTOR

| even asked the other orédon't remember which orenvhether or not he did testify at
the previous trial. He said no. | asked them witieg were, whether they were
available and one of them couldn't remember whiéwesas in town or out of town or
not. He talked about going to some fairly closegpland | asked him if he was around.
'Yes, | was around.'

Why do | bring this up? God forbid, ladies and lgemen, but if you are ever charged
with a felony and you came up for trial and wertegity, wouldn't you bother going out
and getting your witnesses? Felony is a seriougehdo, they didn't bother to do that.
They're last minute witnesses. They are just puffedrdpisacase. They trial (sic) in here
with no notice whatsoever to the State and theridistfy.

If | was in their place I'd be out getting everg afithose witnesses undoubtedly because
I'd be sure | was not guilty and | would ask Mdligivins, | would ask Mr. Jordan, and tell
them they were coming to the first trial and tgsdihd then ask them "You remember we
went to this place and that place?'

They never showed up. They were never contacdn#éver even knew about it. The?/
were available. Why were they just notified yesigat the day before? Because they are last
minute puffed up withesses. | feel this is veryartamt.

COURT

Here, the prosecution’s line of cross-examinat@sam attempt to show that the alibi was
an afterthought or possibly even a fabrication.dradibility of alibi withesses was
clearly relevant to the issues at trial. The remiarthe prosecutor's closing argument
served only to call the attention of the jurorsédters which they were justified in
considering in determining their verdict.

State v. Trotter110 Ariz. 61, 514 P.2d 1249 (1973).
PROSECUTOR

How do you remember so many months ago this robbtgy 7/11 store took place in
October, October 31 of 19717 We have all the maftdevember, December and all
the month of January and most of the month of Bejpiar half the month of
February gone. Now, if the defendant would haveneld to his attorney who had
represented him from the start he was not invawetit was someone else they
would have gone out like the police and gone attdigevery single one of these
witnesses lined up and then submitted them tofbce asubmitted them to the
police department and said he wasn't involvedwBen did he first come up with
this? Not until some months later, not until sonzatins later were the witnesses
contacted.

COURT

The fact that the defendant did not produce hizesstes for the police is certainly a
factor which the jury could weigh in determining tralidity of the alibi. A party
against whom a witness is produced has a righttw everything which may in the
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slightest degree affect his credibility.

State v. Raffaeld,13 Ariz. 259, 550 P.2d 1060 (1976).
PROSECUTOR

But, if he had really just been knocked out by dmdg he was chasing for something
that had happened to his brother, why didn't héhielpolice that? Why wouldn't
he say, 'Hey, look, a guy that just committed sawals"".

COURT

The statements of the prosecutor were permissiisienent on the creditability of the
accused by comparing his court testimony with &rex outof-court statements.

State v. Calhouri, 15 Ariz. 115, 563 P.2d 914 (App. Div. 1 1977).
CROSS-EXAMINATION AND REBUTTAL

The defendant complained of questions put to hi@fficer Hill in the state's case on rebuttal. Each
of these questions drew a generally negative resptarthe effect that appellant had not respdoded
certain questions or provided certain particufarination at the time he was questioned followisg h
arrest.

PROSECUTOR
Commented upon cross-examination.

COURT
The difficulty with appellant's position in regaindhese matters is two fold. First,
appellant did not remain silent at the time ofhisst. He answered police questions after
having been advised of his right to remain sildatalso took the stand and testified at
some length on direct examination as to what ti¢hielpolice.

The defendant attempted to create a defense Ipaseithe police inaction in finding the

true culprit. The prosecutor had the absolute tiagtioss-examine the defendant
concerning this alleged police incompetency defense

4 Comments on the Credibility of Defendant's Tesiymo

State v. McDonald,56 Ariz. 260, 751 P.2d 576 (App. Div. 2 1987).
PROSECUTOR

Mr. McDonald would have you believe that althougs terrorized in here, not only is he
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terrorized by the thought that there's robberamgiamound in here with weapons terrorizing
people again, he's terrorized because the paigmeng to come and he's a two-time
convicted felon and he has had problems with tleepand he doesn't want them to
suspect that he is the robber because he's comairigere in the pay phone booth.

Mr. McDonald is a tow-time convicted felon. He hasn convicted of two felonies in the
past....

Do you want to believe a person, a two-time caaieion, who has everything to gain by
lying and nothing to lose?

COURT

The first segment of the prosecutor's argumeniigsiniy portrays McDonald's
testimony.

State v. Lucad,46 Ariz. 597, 708 P.2d 81 (198byerruled on other grounds by State v. Jves
187 Ariz. 102, 927 P.2d 762 (1996).

The closing argument of the prosecutor charactgribe defendant's testimony as a "snow job" did no
draw the attention of the jury to matters not efonor did it improperly influence the jury. The
remarks were in refutation of the defense attasratacks on two state witnesses and well witlein th
wide latitude allowed in argument.

5 Comments Upon Credibility of Own Witness

State v. Islas] 19 Ariz. 559, 582 P.2d 649 (App. Div. 2 1978).
PROSECUTOR

In contrasting the credibility of the state's nizs@gent and the defendant's witnesses the
prosecutor stated:

What reason would he have to tell any falsehooogtathat he saw, what he
observed, who said what to him. What motive does hetbdiee What motive does
he have to say that it was not Mr. Islas. He hag.ndhere are many, many guilty
people out there; ladies and gentlemen. This pofieer, to be spending his time,
going after many numerous people. He's not goirmp tavasting his time to go after
somebody if he didn't feel he was the person thatdmtified in the first place...

COURT

Court implies that this portion not improper (ré@elcaseState v. Holsingerl 15 Ariz. 89, 563 P.2d
888 (1977).
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PROSECUTOR

The prosecutor commented upon his main witness:

Cagnina, | despise the man. | despise everythirgjamels for. He's a doper. He's a
dope pusher. He's a thief. He's a burglar. He'siraerer. | despise him so much
that | couldn't even question him in his testimony.

And:

But you listened to the testimony of Cagnina. Arahén Cagnina's lies, even in
Cagnina’s lies, he convicts that man.

And then Ca%nina's story falls apart, because Gagits up there and tells you that
they went to the Schornick residence June 1 €, i®Burglarize the residence, that he
was really an unwillin particigant in a burglahat Wade Arnold was the only one
that really wanted to do the job, that he just kifillowed along, followed in the
footsteps of Wade Arnold? Is he kidding us? Hetwaie and Wade Arnold was
tﬂere on the 1st of June to kill, and there cardinty doubt in anybody's mind but that's
the case.

COURT

The person calling the witness does not vouchths teitness's good moral character or
even that all of his testimony, particularly onssrexamination will be true.

Under the circumstances, we believe that the reroéithe prosecutor were fair
comment upon Cagnina's testimony.

G. Discussing the Law

Discussing certain concepts of law in your closimgiment is permissible. The court again
allows wide latitude in this area of argument.

1. Reasonable Doubt
State v. Edmiste220 Ariz. 517, 207 P.3d 770 (App. Div. 2 2009).
State v. Kereke$38 Ariz. 235, 673 P.2d 979 (App. Div. 1 1983).

State v. Thorntor26 Ariz.App. 472, 549 P.2d 252 (App. Div. 2 1976).

2. Arquing a refused instruction
State v. Starr] 19 Ariz. 472, 581 P.2d 706 (1978).
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3. Intent

State v. Matug,5 Ariz.App. 97, 486 P.2d 209 (App. Div. 1 197id¢en by the circumstances).
State v. Fergusof19 Ariz. 201, 580 P.2d 338 (1978) (leavingaeits rea

4. Self defense - "Put yourself in the position ofdbfendant.”

State v. AndersothpD2 Ariz. 295, 428 P.2d 672 (1967).

5. Aiders and abettors

State v. Fergusof,19 Ariz. 201, 580 P.2d 338 (1978).

6. Insanity

State v. Moogi208 Ariz. 424, 94 P.3d 1119 (2004).

SUMMARIES

1. Reasonable Doubt

State v. Edmiste220 Ariz. 517, 207 P.3d 770 (App. Div. 2 2009).

PROSECUTOR

The prosecutor reminded the jury that it had theldito prove the defendant's guilt beyond

a reasonable doubt. During rebuttal argument, ib&egutor asserted:

[E]ven if Mr. Edmisten had taken those drugs withtas knowledge, all that
allows you to do is say, gee, given that facthésea evidence that he intended

to commit these crimes independent of that?

He then summarized all the evidence it had presented to show Edmisten was “able to form

the intent to make decisions” and concluded the jury should find this was overwhelming
evidence of gilt.
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COURT

The prosecutor properly clarified the instructions concerning whoheadurden of proof,
and emphasized the issue of whether the state bBadsburden to prove Edmisten had the
requisite mental state in light of the evidence of involuntary intagica

State v. Kereke&38 Ariz. 235, 673 P.2d 979 (App. Div. 1 1983).
PROSECUTOR

In a civil case-civil case, being a contract dispute between tvainless partners, or
an auto accident cas@ a civil case the Plaintiff, in order to win, mysove his
case by just a little bit past half way. If thelséatipped 51%, one percent past half
way--past the 50% marithe Plaintiff wins. That is a civil case.

We, however in a criminal case, the State is #iatiflin a criminal casethe State must
prove its case beyond a reasonable doubt. Cldzatis more than 51%. how much
more, nobody knows.

The Judge will not give you a number figure. Noboaly give you a number figure. It
might be 70%; it might be 80%. It even could be kkbar of Ivory Soap, 99%.

You are the ones that will have to figure out vehagasonable doubt is, when the State
has proved its case beyond a reasonable doubt.

Reasonable doubt is not beyond any shadow of d.dodbes not mean beyond
ary doubt whatsoever. Because, ladies and gentlémerery criminal case, some
doubt exits. There's always doubt.

COURT

[Counsel for the defense failed to object, thusmaithe issue on appeal as no fundamental error
existed.] The court went on to say:

When the rest of his argument is read, it is dlegtrthe prosecutor did not
postulate his argument so as to instruct theatyiftthey were convinced by 70% or
80%, they could convict the appellant. Ratherptbeecutor merely indicated to the
jury that reasonable doubt is a concept which is teadefine and must be
determined by the jury in each case.

State v. Thorntor26 Ariz.App. 472, 549 P.2d 252 (App. Div. 2 1976).

PROSECUTOR
| am sure in every case, in any case that isitrigee criminal court, there is always
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going to be some doubt, but the concept is realsodaibot. Now, we take that to
mean that some doubt that you arrive at throughrgasoning process, either from
some significant defects, some significant gapfsij defect in the State's case or
from some evidence, some positive evidence thabéms presented by the
defense. | don't think there is a defect in theeStaase which would rise to the level
of reasonable doubt when you consider the totaliiye evidence which has just
been summarized and which had previously beermpeelsé don't think the defense
has come forward with anything which would riséht®level of reasonable doubt.

COURT

The argument was proper.

2. Arguing a Refused Instruction

State v. Starr119 Ariz. 472, 581 P.2d 706 (1978).
PROSECUTOR

The prosecutor argued law of circumstantial evielbased upon an instruction which was
refused by the trial court.

COURT

Law stated correctly and in response to defeinsasts arguments on circumstantial
evidence.

3.Intent

a. Proved by Circumstances

State v. Matusl5 Ariz.App. 97, 486 P.2d 209 (App. Div. 1 1971).
DEFENSE

[]t is necessary that the criminal act be accomegddny a specific or particular intent
without which the crime is not committed, thughie case of burglary, second
degree, a necessary fact to be proved is theimthatmind of the defendaat the
specific intent to commit petty theft or grand thef any felony.

(Emphasis added.)
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PROSECUTOR

The defendant's state of mind obviously, unlessaties what was going on at that
time, is circumstantial. You prove this by whatpeped and what the reasonable
inferences you can draw from what in fact did happe

COURT

Proper argument.

b. Leaving OuMens Rea
State v. Fergusori,19 Ariz. 201, 580 P.2d 338 (1978).

PROSECUTOR

A portion of prosecutor's argument discussed belgdtus reusf the crime, leaving out tlmeens rea
The court overruled appellant's objection thatdtaewas being misstated.

COURT

As the prosecutor had previously explained thenament of intent to the jury,
and the court correctly instructed the jury orgleenents of the crimes charged,

we find no error.

4 Self Defense - Put Self in Position of Defendant

State v. Andersoi02 Ariz. 295, 428 P.2d 672 (1967).
FACTS
Self defense case.
PROSECUTOR

The County Attorney argued that they should plaemselves in the position of the defendant
and determine what they would have done undeirth@tstances.

JURY INSTRUCTION

In determining whether the defendant acted in sacgself-defense or what appeared
to be her necessary self-defense, it is your dutyok at the transaction from what you

believe from the evidence was the standpoint of the defeagla reasonable person
at the time, and consider the same in the ligtiheffacts and circumstances as you
believed they appeared to the defendant as a aldsq@erson at the time....
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COURT

The County Attorney's argument restated the cmstfsiction and attempts to
combine this direction with the state's theonhef¢ase. Argument was proper.

5. Aiders and Abettors
State v. Fergusor,19 Ariz. 201, 580 P.2d 338 (1978).

PROSECUTOR
Did [defense counsel] talk to you in this analggy heard about the Circle K and
mere presence?

Did he talk to you about the fact that the getasiveer in an armed robbery is just as
guilty as the people that pulled the armed roblmegause he is an aider and abettor?

Did he raise the analogy, show you you don't dgtaave to hold the gun to be guilty
of an armed robbery?

If you are the one that enables the people tongbeicar, to take off, get them
escaped from the armed robbery, you are as mwahat fhe armed robbery as the
one holding the gun.

COURT

No error. The prosecutor had previously explaihedmtent requirement to the jury and the trial
court correctly instructed the jury on the elements

6. Insanity
State v. Moody208 Ariz. 424, 94 P.3d 1119 (2004).
PROSECUTOR

Prosecutor said that the defense had the burden of producing “‘evidence that makes it highly probable”
that Moody was insane at the time of the murders and was ““not malingering.”

COURT

Moody fails to explain how the prosecution misstéte applicable burden in this case and cites no
authority supporting his position.

H. Reading the Transcript

State v. Hausg42 Ariz. 159, 688 P.2d 1051 (App. 1984) (excludmascript).
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State v. Sander$]0 Ariz. 503, 520 P.2d 1136 (1974) (transcripgisféndant's testimony).
SUMMARIES

State v. Haus442 Ariz. 159, 688 P.2d 1051 (App. 1984).

The trial court properly found that although thegarcutor apparently read from an excluded
transcript of a tape recording of statements bgraidnt, there were no grounds for granting
defense's motion for mistrial. the statements leed mtroduced with the tape recording and as far
as the jury knew, the prosecutor was reading frermbtes. The defense failed to demonstrate
that prejudice had resulted.

State v. Sander&]10 Ariz. 503, 520 P.2d 1136 (1974).
PROSECUTOR

The prosecutor read the defendant's testimonytfi@transcript (over objection) because his
testimony was difficult to understand.

COURT

We fail to see how the defendant could be prejddigesuch a procedure. The fact
that the trial was short and the testimony easityambered would not alter the fact
that the prosecutor's memory may have been fandth@wished to rely on the
transcript. There was no error.

. Commenting Upon Defense's Statements During iBgen

The jury has the right to consider counsel's opestatemenState v. Adamé Ariz.App. 153, 400
P.2d 360 (1965).
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IV. IMPROPER COMMENTS

This section discusses arguments by the prosauhicin were deemed improper by the court.
Although improper, most of the arguments wereexatnsed.

The topics covered are:

Criteria for Mistrial or Reversal

Arguing Outside the Evidence

Commenting Upon the Defendant's Silence or Failure to be a Witness
Appeals to the Passion or Prejudice of the Jurors

Personal Opinion

Commenting Upon the Defense Attorney's Reserving Opening Statement
Commenting Upon Suppressed Evidence

Intimating That Defense Counsel Fabricated a Defense

Misstatement of Facts

Discussing the Law

Commenting Upon Suppressed Evidence and Objections
Commenting Upon Failure of Court to Direct a Verdict

Discussing Possible Punishment

Questioning Integrity/Competence of Defense Experts

Final Argument Beyond the Scope of Defense Argument

Inferences of Guilt from Defense Counsel's Ethical Conduct

UQZXMrASTIOMMOO® >

A. Criteria for Mistrial or Reversal

The best rule for determining whether remarks riitdmunsel in criminal cases are
S0 objectionable as to cause a reversal of thesodséhe remarks call to the attention
of the jurors matters which they would not be figstiin considering in determining
their verdict, and were they, under the circumstao€the particular case, probably
influenced by those remarks.

Sullivan v. Statel7 Ariz. 224, 55 P.2d 312 (Ariz. 1936).

The rule enunciated Bullivanis still good law and is cited Btate v. Roqu@13 Ariz. 193, 224, 141
P.3d 368, 399 (2006tate v. Prince204 Ariz. 156, 161, 61 P.3d 450, 455 (2088)te v. Lozand21
Ariz. 99, 588 P.2d 841 (1978&tate v. Moorel 12 Ariz. 271, 540 P.2d 1252 (197Skte v. Maddasion,
24 Ariz. App. 492, 539 P.2d 970 (197Sjate v. Minniefield, 10 Ariz. 599, 522 P.2d 25 (1978)ate v.
Gonzales]05 Ariz. 434, 466 P.2d 388 (1970).

B.Arguing Outside the Evidence

Except for matters of common knowledge, it is inpprdor an attorney to argue outside the evidence.
All improper argument is really a subset of thisegal classification.
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State v. Leaqn 90 Ariz. 159, 945 P.2d 1290 (1997) (comment defendant’s previous drug
transactions not in evidence).

State v. Corond 88 Ariz. 85, 932 P.2d 1356 (App. Div. 1 1997). (comment on defendant’s
failure to provide an expert witness).

State v. Joned88 Ariz. 534, 937 P.2d 1182 (App. Div. 1 1996).

State v. Salcidd40 Ariz. 342, 681 P.2d 925 (App. Div. 2 1984)s6long, arguing evidence not
before the jury).

State v. Williams107 Ariz. 262, 485 P.2d 832 (1971) (referencbdqtevalence of crime).
State v. Branchl 08 Ariz. 351, 498 P.2d 218 (1972) (comments @ifetr of racial retaliation).
State v. Childs]13 Ariz. 318, 553 P.2d 1192 (1976) (referencethr events).

State v. Filipov118 Ariz. 319, 576 P.2d 507 (1977) (calling defexe criminal, “call later and
apologize for voting not guilty reversal mandated).

State v. Gayl,())S Ariz. 515, 502 P.2d 1334 (1972) (the prosachitml seen the witness "several
times.").

State v. Gonzale05 Ariz. 434, 466 P.2d 388 (1970) (remarks @giorland social class were
improper, but not inflammatory).

State v. Lee],10 Ariz. 357, 519 P.2d 56 (1974) (comment orbaara witness).
State v. McGill101 Ariz. 320, 419 P.2d 499 (1966) (referrindneodefendant as a dope addict).

State v. O'Neil] 02 Ariz. 299, 428 P.2d 676 (1967) (rebuttingriefargument of the defendant's
unblemished record).

State v. Scot®4 Ariz.App. 203, 537 P.2d 40 (1975) (tellingjtimg about meetings with
psychologists).

State v. Sustaitd,19 Ariz. 583, 583 P.2d 239 (1978) (comment oorsydn jail).

State v. Stonemam]5 Ariz. 594, 566 P.2d 1340 (1977) (introduatiba second different pair of
tennis shoes not in evidence for the jury's etiicas to the various types of soles on tennis
shoes).

State v. Woodwar@,1 Ariz.App. 133, 516 P.2d 589 (App. Div. 1 19¢®mment on the fact that the
jury doesn't get all the evidence presented to)them

State v. Stou§ Ariz.App. 271, 425 P.2d 582 (App. 1967) (commoerthe identification of a witness
outside the courtroom).

State v. Mincey.,30 Ariz. 389, 636 P.2d 637 (1981) (comment okribeledge of a co-defendant).

SUMMARIES

State v. Leorl90 Ariz. 159, 945 P.2d 1290 (1997).

PROSECUTOR
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Defense counsel in the opening stated this isViotfiere is not the benefit of all the
items you see. We're not going to have the insfdennation as to what occurred in
prior transactions if there were any prior trarisast

COURT
Here, nothing was admitted pertaining to previoug ttansactions, which alone
should have precluded the state from mentioning theslosing. Similarly, by
implying that police reports contained other “bad acts,” the deputy county attorney
referred to matters not in evidence and presunraaynissible under Rule 404,
Ariz.R.Evid. This misconduct was particularly edgoeg considering that the court
had earlier excluded statements regarding aprident because they had not been
formally disclosed in advance of trial.

(Citations omitted.)

State v. Coronal88 Ariz. 85, 932 P.2d 1356 (App. Div. 1 1997).

PROSECUTOR
They did not provide you with an expert withessdanter what Detective
Luebkin said. So you will decide how much weighgtee to Detective Luebkin's
testimony as far as his experience in the arearwgg his credentials, his contacts
with gang members, his investigation of gang-madgarimes.

COURT
Because there was no mention during the triathieadefendant had retained or
even consulted an expert witness on gangs, udékain which the defendant
had received a sample for the very purpose of entignt consultation, the
Brosecutor'_s comment was improper and the defésaddection should have
een sustained.

State v. Joned88 Ariz. 534, 937 P.2d 1182 (App. Div. 1 1996).
FACTS

Defendant's wife, ChJ, testified for the state &®siile witness. The prosecutor unsuccessfully
attempted to have ChJ acknowledge statements dhadde during an October 1992 interview
with Detective Eric Stall. At trial, ChJd consistgmesponded that she did not remember making
those statements attributed to her by the prosecuto

When Detective Stall testified, the prosecutor asked him, “Did you ask [ChJ] whether or not she
thought that her husband was dapaf doing this, meaning sexually assaulting [CJ]?” Stall
responded, ““Yes.” There is no evidence in the record, however, as to ChlJ's actual response to this
interview question.

PROSECUTOR

And even mom says to Detective Stall, it is nohinitber daughter's nature to lie. And then she
also says something else. She wouldn't put ity@dtusband to do those things to her daughter.
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COURT

The remark was clearly improper because it wagll@séacts that were not in evidence. Such a
remark requires a new trial if it was probable thatremark affected the verdict, thus denying
the defendant a fair trial.

State v. Salcidd,40 Ariz. 342, 681 P.2d 925 (App. Div. 2 1984).
PROSECUTOR

In addition, he made a big deal about where'sabeaamk, where are the
fingerprints? . . . Well, | went over with the atgeat lunch time and saw the taaohd
Mr. McKinney, if he really wanted that tank here,dould have the, had had the tank
here just as easily as | could have. the tank is [leagdttto]. . . and there is really
no need to do so when the agents have, in fact, lseémk and can testify where it
is and its size. So, there’s just no need to do it.

COURT

In the present case, whether the prosecutor'skeizua viewed as "testimony” from
his personal knowledge or as vouching for the biiggliof the state's witnesses,
they were clearly improper and called to the juattention facts which were not in
evidence and which pertained to crucial matterthojury's determination. The tenor
of the argument implied the prosecutor's recognitiat the testimony of his
witnesses regarding the size of the gas tank maglite sufficient to undermine the
appellant's credibility in the eyes of the juryd éimere is a strong probability that the
subsequent verdict was influenced by his remahestrial court erred in refusing to
grant appellant's motion for mistrial.

State v. Williamsl07 Ariz. 262, 485 P.2d 832 (1971).
PROSECUTOR

"k % % “The crime rate went up in Phoenix last year one hundred sixteen percent" and thereafter made
two further references to the rising crime rate.

COURT

We do not, however, think this is reversible erdihough there are precedents to
the contrary, it has been repeatedly held thdeeerece by the prosecuting attorney in
his argument to the prevalence of crime is not aper.

We agree that the reference to 116 percent goeadiye realm of proper argument,
because it alludes to a fact not in evidence, but weth@itao objection was made at
the time of the prosecution’'s argument.
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State v. Branchl08 Ariz. 351, 498 P.2d 218 (1972).
DEFENSE

In his remarks to the jury, the defense counseheented upon the failure of the state to present

testimony from members of the black community gard to the defendant's reputation for truth and
veracity. The state's witnesses who testified aB@arich's credibility were three police officensga

the defense counsel maintained that only someang In the defendant's neighborhood would
know his reputation for credibility.

PROSECUTOR
In response to the above, the deputy county attstaied:
Why don't we call some Negro people? Well, thdeeisf deal down there every day.
They talk to the Negro citizens. They deal withofms down in that area, and | submit
to you they know his r%i)utatlon as well as any NegrgdDdhink for one minute don't
mean to bore you, but do you think for one mirhaewe are going to be able to geta

Negro to come and testify against that man? TigroNell be scared to come up from the
south side to testify against this man, that iswdagould never get anybody. That is why.

He would be scared to come and testify againddidnch-
(DEFENSE: | object to this kind of evidence outsitine record. It is inflammatory.)
THE COURT: 'l don't know whether it is fair commenhot, but it has been made and |
think there is no evidence in this record that edytwould be afraid to testify. It is a matter

of inference, if there is one, from the evidenedll leave it to the jury's good judgment
to decide whether it is fair comment.’

COURT

Here the remark was not supported by the evidexidhatrial court property informed the jury ttirere
was no basis in the record for such a statemdmivitdy the jury to decide whether the remark wias fa
comment, however, was not proper. (Jury instruet@hharmless error)

State v. Childs]13 Ariz. 318, 553 P.2d 1192 (1976).
PROSECUTOR

| don't think we would have ever heard that i&dihit been for Brenda. But you make up
our own mind about that. And | don't know how many othemicstathere may have
een that we will never hear about.

COURT

This statement was improper, and the objectiorefande counsel was correctly
sustained by the trial court with an admonishroehitjury to disregard the statement.
However, we do not feel that the remark was prejudicial to warrant reversal.

State v. Filipov118 Ariz. 319, 576 P.2d 507 (1977).
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PROSECUTOR
"The state went out of its way to get another oahiin to put the finger on him (Defendant).”

Prosecutor told the jurors not to call later araigyize for voting not guilty.
COURT

These were two of several improper arguments rianaatersal.

State v. Gay108 Ariz. 515, 502 P.2d 1334 (1972).

FACTS

The state did not call Mrs. Phillips, so the def@adied her to contradict state's witness.
PROSECUTOR

In the prosecution's rebuttal, the County Attosteted to the jury that Mrs. Phillips had been bgdine
prosecutor on several occasions. Defense cou&sﬂbd]hat this was arguing from matter not imeberd
and got an equivocal ruling. The prosecutor themt e to argue to the jury that:

At any rate you saw the woman. She was emotiodalanhad physical injuries. She was
in pain here today. That is why she didn't Watelsstt]'f)(1 and | was not going to bring her in
here and put her through this again. That is wditnit have Vera Phillips here.

COURT

There is no question but that the latter part sfdtaiterent, in which the prosecutor told
why he didn't call her, was improper. We canndifyusas invited error since we do not
have the defense's closing argument. Defendargrasithat the statement was made
to engender the passion and prejudice of theljbeye is nothing in the record to show that
such was the prosecutor's purpose, or that tiamsns had that effect. In any event, the
complete answer is that the defense made no og'leot'the statement, no request to
instruct the jury to disregard it, and no requeesh imistrial, so that he has no standing in this
court to complain of that particular error.

State v. Gonzaled405 Ariz. 434, 466 P.2d 388 (1970).
PROSECUTOR

The prosecutor accused defense counsel of talrigpf two sides of his mouth, or as the Indian
might say a forked tongue." He referred to on@efdefendant's chief withesses as a "liar," and
called her testimony "dishonest." Reference wa®rttadefense counsel as a "poor, humble, simple
little fellow,” who was playing games with the jufijhe prosecutor made several references to the
bible, religion and races. Possibly his most call@marks were directed to the function of the
jury: "Let's quote the bible and be generous. getsut here 400 yards and open the gates and let
him out. And when somebody comes along and kilsaywl they ask the County Attorney, 'What
kind of a job are you doing over therd®von't have the job thetut as County Attorney, | will tell
the survivors, 'Well, we have got kind hearts. \&igtgrosecute anybody.™
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COURT
The prosecutor's remarks were, to say the legstper.

Despite the impropriety of the prosecutor's remarkslo not find them so
inflammatory, offensive and prejudicial as to regai reversal.

Our refusal to reverse because of the proseaatar&ks is further supported by
defense counsel's failure to object to the renadrtke time they were made.

State v. Leel10 Ariz. 357, 519 P.2d 56 (1974).

DEFENSE

There was a witness there. His name was Snavely ndein Court. Guzetta
obviously knows him. He's not in Court.

Who knows where he is? Who knows whether he'sadolei If they are going to
make a case all these months afterward and the:ayam to feel there is no lack of
evidence, they feel there is sufficient proof, way't they bring in someone who
was right there. Maybe he couldn't testify thay teaw the transfer but they could
testify, 'l was there. | got out of a car. | was ¢hiver of the car,' and bingo that's the
man or maybe bingo that's not the man.

Neither | nor Mr. Ostlund are allowed to speculaté why Snavely is not here because
it is not in evidence one way or the other, bufdlseremains when you consider
whether there is sufficient evidence should notgansider the fact that the evidence
is lacking in that an eyewitness to the personliad the person who made the
sale, has not been brought in, as is the burdiwe prosecutor, not the defendant.

PROSECUTOR

To which the State replied in its closing argument:

There was a suggestion about the other person who wad #relarea, Mr. Snavely,
and we are not allowed to tell you where he is becausienittknow where he is, but
we are allowed to draw reasonable inference frertegtimony.

COURT
The defendant did not object to these remarkg @itflee time they were made or after
the close of the argument before the matter wamitat to the jury, and the

remarks of the prosecutor, while not substantiayettie evidence, were not
reversible error.

State v. McGill101 Ariz. 320, 419 P.2d 499 (1966).

FACTS



The witness, Dr. Harper, a resident physicianeaitaricopa County Hospital, in his report of an
examination of the defendant at the hospital foflgvinis arrest, stated, "l suspect this pt. [si€] i
narcotics addict, but cannot prove it at this tirile testified that this was tentative diagnosigivh
he did not later substantiate.

PROSECUTOR

TQS prosecutor in his summation to the jury refidwehe defendant as "an addict’ and a "dope
addict.”

COURT

An addict is one who has surrendered himself taétbing habitually or
obsessively' (Webster's Seventh New Collegiatedbiaty). There was no
competent evidence before the jury that the defemuléhis case had habitually
surrendered to drugs or that he had ever beenatedwf a narcotics charge.
Without such evidence such a statement in a suomtatihe jury by the prosecutor
was improper.

State v. O'Neill02 Ariz. 299, 428 P.2d 676 (1967).
DEFENSE

Did he (Defendant) ever commit any crime? Thirg-frears and an unblemished record.
If he had them you would have heard about thermosa-examination.

In this particular case, what evidence was thatddfore December 4th that this man had
ever done anything wrong in the world except mbgtstupid, not too rich, and work hard.

PROSECUTOR

Now, he said this person has got an unblemisherd réeere wasn't anything mentioned about
that but he knows why. That was a misstatementnlt\go any further, but that was a
misstatement, | can prove It.

COURT

The State's contention, that this is a case viteadettrine of “invited error” is applicable is
without merit.

We are of the opinion that under the facts ofghiiscular case the county attorney's
statements go beyond a pertinent reply to the afsmaeks made by defendant's counsel and
undoubtedly were necessarily prejudicial.

The references and insinuations to a prior crimécald made by the county attomey in his
closing argument and for which he made no offpramf constitute reversible error.
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State v. Sco®4 Ariz.App. 203, 537 P.2d 40 (App. Div. 2 1975).
PROSECUTOR

The prosecutor told the jury that the defendanséeand four psychiatrists and not just the two [yists
who testified.

COURT

Not reversible because defense objections wessrgesand curative instructions were given.

State v. Sustaitd, 19 Ariz. 583, 583 P.2d 239 (1978).

DEFENSE

The defense attorney in his closing argument cortederpon the state's failure to produce many
corroborating witnesses in a jail sodomy case.

PROSECUTOR

The prosecutor responded that jail inmates areta@lLto testify and that, "Some of them had gone o
to bigger and better things in the Arizona StaiteoRr"

COURT

Even if we agree [that the statements were impfoperdo not believe the
statements were so prejudicial, offensive, ornmff@tory as to require reversal. . .

State v. Stonemaf15 Ariz. 594, 566 P.2d 1340 (1977).
FACTS

A pair of the defendant's tennis shoes were intemdiat trial.

PROSECUTOR

During closing, the prosecutor showed a new afetelift pair of tennis shoes which had not been
introduced into evidence so that the jury could parm the soles of the defendant's shoes withfthat o
the new and thereby buttress the state's argume#raing the footprints found at the scene of the
crime.

COURT

We have examined the record with respect to theragt which the prosecution
made concerning the tennis shoes and do not thatltitere was a reasonable
possibility that the verdict would have been difithad the State's argument
concerning the tennis shoes not been made.
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State v. Woodwar@l Ariz.App. 133, 516 P.2d 589 (App. Div. 1 1973).
PROSECUTOR

You can bet the information they gave the judge wasisuffto get the judge to sign
the warrant. If you think the jury hears all th@erce on this search warrant is [sic] a
criminal case, you're crazy . . . If this was a npeesence case, it wouldn't have gotten
this far. The Court would have thrown us out laestky but he hasn't.

COURT

The appellee argues that although these may raverigroper arguments, they were
invited comments encouraged by improper commerdsieyise counsel.

The fallacy of applying the rule in this case beesapparent when the transcript
reveals that all of the supposedly improper argtsr@lefense counsel were made by
the attorney representing the co-defendant arinyriioe appellant's attorney.

Any one of the improper statements taken alonetmathave warranted a mistrial,
but the cumulative effect was highly prejudiciathna strong probability that the
statements influenced the jury verdict.

Reversed and remanded.

State v. Stouf Ariz.App. 271, 425 P.2d 582 (App. 1967).
PROSECUTOR

*** Mr. Vance [defense attorney] said | brou%k‘)atwver here and that | pointed out
the defendant, and if any of you were sitting beateé as you have most of the trial
when we are out of chambers, you may have seeninerover today. | was not with
her, | sent her by herself to find the man shetkatwnight. She came over, and after
she got here, | went and asked her, 'Is he ararad énd she said 'yes.' She said the
defendant, Mr. Stout.

COURT

"We do not believe that the remarks were so pagldnat their effect could not have been obviaied
a proper instruction to the jury.”

State v. Mincey1.30 Ariz. 389, 636 P.2d (1981).
PROSECUTOR
"Co-defendant knew the people invading the houge cops'

COURT

Trial court sustained objection and instructeq'lﬂ%) ignore remarks outside the evidence addaic



trial. Appellate court held that error was cured.
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C Commenting Upon the Defendant's Silence or Fdduoe a Withess

1 It is improper and reversible error to commentutpe defendant's refusal to be a
witness at his trial.

A.R.S. 8 13-117 provides in part:

B. The defendant's neglect or refusal to be a sstirehis own behalf shall not in
any manner prejudice him, or be used against hitheotnial or proceedings.

State v. Trostlel91 Ariz. 4, 17, 951 P.2d 869, 882 (1997)(Defahidaasking jury to find him not
guilty through his lawyer).

Griffin v. California, 380 U.S. 609, 85 S.Ct. 1229 (1965)(defendant dizseen fit to take the stand
and deny or explain).

State v. Still119 Ariz. 549, 582 P.2d 639 (1978) ("lI've neverti@n explanation. . .").
State v. Decelld 13 Ariz. 255, 550 P.2d 633 (1976)("No one, nq apnene. . ." took the stand).
State v. Rhode$10 Ariz. 237, 517 P.2d 507 (1973)(the witnesr'takplain).

State v. Jordar80 Ariz. 193, 294 P.2d 677 (1956) ("only God,deeedent and the defendant could
tell”).

SUMMARIES

State v. Trostlel91 Ariz. 4, 17, 951 P.2d 869, 882 (1997).

PROSECUTOR

The prosecutor argued that only two individuals knew detailed information of the crime: “One
Is Jack Jewitt and the other one is sitting riginelat the table asking you not to hold him
accountablehrough his lawyer.”

COURT

Although this statement constitutes an impermissible corhoredefendant's
failure to testify, we cannot say it contributed to the'sungrdict in view of the
overwhelming evidence of guilt and the context within Whiavas made. Any
error was harmless beyond a reasonable doubt.

Griffin v. California, 380 U.S. 609, 611, 85 S.Ct. 1229, 1231 (1965).
PROSECUTOR
He would know that. He would know how she got déveralley. He would know
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how the blood got on the bottom of the concretasstde would know how long he
was with her in that box. He would know how her gag off. He would know
whether he beat her or mistreated her. He would kmaether he walked away
from that place cool as a cucumber when he sawisasenor because he was
conscious of his own guilt and wanted to get away fthat damaged or injured
woman.

These things he has not seen fit to take the atahdeny or explain.

And in the whole world, if anybody would know, tdisfendant would know.
Essie Mae is dead, she can't tell you her sideedftbry. The defendant won't.
COURT

Reversible error.

State v. Still119 Ariz. 549, 582 P.2d 639 (1978).
PROSECUTOR

I've never heard an explanation (pointing to therde table) for why this man told
Mr. Young the story about having a mine down in fetex

COURT

This statement was a comment upon the defendantsgeversed.

State v. Decelldl13 Ariz. 255, 550 P.2d 633 (1976).

PROSECUTOR

The evidence in this case, that is the photogryatisvere entered into evidence,
and the testimony from witnesses that came updmetdestified is undisputed and
uncontradicted testimony.

No one, no one, no one got up on this stand atifie4o you contrary to what
was testified to you by the witnesses, by Joe S$pgellete Hansen, and by Jeannie

Johnston, and the testimony read to you by Estlw€liér, and the testimony of
Detective Ysasi and Nickolan.

MR. GERHARDT: Your Honor, if we may note anothejection?
THE COURT: Yes, indeed.

COURT

The comment "no one, o one, No one got up ostdrsl and testified to you
contrary to what was testified to you by the wisasS was certainly calculated to
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point out to the jury that the defendant had n@trtdhe stand and testified and was,
we believe, fundamental error.

(Reversed)

State v. Rhode4]10 Ariz. 237, 517 P.2d 507 (1973).
PROSECUTOR

So, if we are to presumwe are to presume Dr. Tuchler is to be the Reljis case
and he is going to extenlde's going to extend and explain away the following
Jeannie's failure that she did not have to explaiy, or that she did not explain
away off of that witness stand, well, let's exanineluchler more closely. Let's
examine him more closely.

COURT

This is a direct comment on the defendant's faitutake the witness stand. Whether
this was intentional or accidental is of no mom&ht defense motion for a
mistrial should not have been denied. In a caseenmhe defendant's rights
against self-incrimination are violated it is funtantal error.

State v. Jordar80 Ariz. 193, 294 P.2d 677 (1956).

FACTS

Murder case where defendant did not testify.
PROSECUTOR
The prosecutor stated that only God, the deceddrtha defendant could tell what happened.

COURT

Jury's attention was focused upon the defendant’s failure to testify — reversed.

2. It is Improper and Reversible Error to Commenttuthe Defendant's
Assertion of 5th Amendment Rights Prior to Trial

State v. Downingl71 Ariz. 431, 433, 831 P.2d 430, 434 (App. Dit992).

State v. Padillal10 Ariz. 392, 519 P.2d 857 (1974) (the defendintt tell the police at the time of
his arrest).

State v. Dyked.14 Ariz. 592, 562 P.2d 1090 (1977) (the deferfuimshan "obligation to tell”).

State v. SorrelldL3)2 Ariz. 328, 645 P.2d 1242 (1982) (defendantasidime to think so he invoked
Miranda).
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But see State v. Carrillas6 Ariz. 125, 750 P.2d 883 (1988)(prosecutorecoayment on defendant's
iInvocation of rights pertaining to voluntarinessus-BE CAREFUL!).

SUMMARIES
State v. Downingl71 Ariz. 431, 433, 831 P.2d 430, 434 (App. Dit992).

FACTS

On redirect examination of the second undercovereof the prosecutor asked questions
regarding the length of time it took to book Downing at the jail. The prosecutor asked, “Forty-
five minutes?”” The officer answered, “He refused to talk to us. He was not talking to us.”

DIRECT EXAMINATION OF FIRST UNDERCOVER OFFICER

Q. Okay. Did-at the conclusion of that hour, didHan understand clearly, do you
believe, of what his options were at that point?

A. | believe he understood them, and he invokedidids and kept his rights, and
we didn't ask any other questions. He asked fdatiger.

**k*%

Q. After an hour, he invoked his rights. | presyyoe mean his Miranda rights?

A. Right.

Q. Had he been Mirandized before that?

A. | don't think so.

Q. At the point in the conversation where he refusdoecome a [confidential
informant], you say, “Okay. You are under arrest,” and you then read his
Miranda rights?

A. Right.

Q. He invoked his rights?

A. Right.

COURT

Because the conduct which took place in this case tlearly proscribed by the law, and
because it was not inadvertent nor a single occurrence, we fincathedge erred in
denying the motion for mistrial.

State v. Padillal10 Ariz. 392, 519 P.2d 857 (1974).

CROSS-EXAMINATION OF DEFENDANT

Q. Did you tell them about the truck pulling outleé driveway when you found out
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you were charged with child molesting and the cafmape?
A. No, sir.
Q. Did you ever tell the police about that trucknamg out of the driveway?
A. | don't remember if | did or didn't say anythmgout the truck in the driveway.
PROSECUTOR
In that regard, Mr. Padilla admitted that he néwfer the officers his story. He didn't
tell them when he was booked in. He didn't telldffigers about this man pulling

out in a truck, Mr. Padilla didn't. Why? Becauser¢hwas no man pulling out in a
truck.

COURT

Had the trial been to a jury instead of the cbertjuestions and arguments would have been
reversible error.

State v. Dyked,14 Ariz. 592, 562 P.2d 1090 (1977).
FACTS

The defendant drove away leaving his companichieidesert to die. Upon apprehension he
asserted his 5th Amendment right to silence. Heclwvasged with involuntary manslaughter.

PROSECUTOR

The prosecutor told the jury that the defendanaihasbligation to tell the authorities that othenspns
were in the desert.

COURT

Reversed.

State v. Sorrell132 Ariz. 328, 645 P.2d 1242 (1982).
FACTS

Defendant invokeiranda, and later gave a statement.

PROSECUTOR

In opening argument the prosecutor said that feadint wanted time to think. In the final he
repeated the argument and added that the defemazied hidMirandarights.

COURT
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Improper comment on defendant's right to remants{Reversed)
But see State v. Carrilld56 Ariz. 125, 750 P.2d 883

(1988)(prosecutor may comment on defendant's itiwoaa rights pertaining to voluntariness issue
BE CAREFULY).

3. Improper, but . ..

State v. McKinleyl57 Ariz. 135, 755 P.2d 440(App. Div. 2 1988) (coemt on defendant's
failure to test semem sample is not comment ancsiliéit constitutes rebuttal).
State v. Carrillo,156 Ariz. 125, 750 P.2d 883 (1988)(prosecutor coayment on defendant's
invocation of rights pertaining to voluntarinessis—BE CAREFUL!).
State v. Hoope 45 Ariz. 538, 703 P.2d 482 (1985) (victims hiamhited right to speak).
State v. Fuller143 Ariz. 571, 694 P.2d 1185 (1 985)('Their aifgrt" is to tear down the state's case).
State v. Moyal40 Ariz. 508, 683 P.2d 307 (App. Div. 1 1984)ghie no evidence whatsoever).
State v. Swarta40 Ariz. 516, 683 P.2d 315 (App. Div. 2 1984jdddant can't get in front of the jury).
State v. Adamsoy0 Ariz. 198, 680 P.2d 1259 (App. Div. 2 1984) ("[Defendant] hasn't told us ....”").
State v. Kereke$38 Ariz. 235, 673 P.2d 979 (App. Div. 1 1983) (tidence presented on the withess

stand is uncontroverted).
State v. Suare1,37 Ariz. 368, 670 P.2d 1192 (1983)(an unswotarsent of defendant) (defendant is
not so stupid) (defendant cannot disprove the es&le

State v. Huffmar1,37 Ariz. 300, 670 P.2d 405 (App. Div. 2 1983)fdDdant didn't testify).

State v. Covingtord,36 Ariz. 393, 666 P.2d 493 (1983) (comment olawtheof evidence supporting a

consent defense in a rape prosecution).

State v. Gillies135 Ariz. 500, 662 P.2d 1007 (1983) (all the evadepoints to defendant).

State v. Suellg,22 Ariz. 8, 592 P.2d 1274 (1979)(directing thg'suattention to the defendant).
State v. Miller,108 Ariz. 303, 497 P.2d 516 (1972) (no one knolat appened except the victim
and the defendant).

State v. Cotal 02 Ariz. 416, 432 P.2d 428 (1967) (defendarseefto testify).

State v. Piersori,02 Ariz. 90, 425 P.2d 115 (1966) (where are ttmesses).

State v. é:_rur_nle);lZS Ariz. 302, 625 P.2d 891 (1981) (referencefierdlant's failure to testify during an
objection).

State v. Christensehi?29 Ariz. 32, 628 P.2d 580 (1981) (tape of defatfistaterment).

SUMMARIES

State v. McKinleyl57 Ariz. 135, 755 P.2d 440 (App. Div. 2 1988).

COURT

The prosecutor's argument to the jury that McKihiagt the opportunity to
independently test the semen samples and failgo did not shift the burden of
proof to McKinley. That issue has been decidedradiyeto him irState ex rel.
McDougall v. Corcoran]53 Ariz. 157, 735cP.2d 767 (1987), where thet tmumd
such argument was not a comment on defendamtisesifat constitutes rebuttal to
the accused's challenge of the test results.
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State v. Carrillo,156 Ariz. 125, 750 P.2d 883 (1988).

The defendant argued his confession was involub&mguse he was incapable (incompetent-retarded)
of understanding higlirandarights. With the court's permission, the prosecelioted testimony
from a police psychologist about defendant's iniamcaf hisMirandarights after speaking with the

police for a period of time. The prosecutor usegitédstimony in final argument.

PROSECUTOR

Clearly Hector Carrillo knew he didn't have to talkhem [the investigating
officers]. What does he say when Detective Lowessam I'm not going to answer
any more questions.

On appeal, the defense claimed this was an utatimstii comment on defendant's invocation of his
constitutional right to remain silent. The Arizdpapreme Court disagreed.

COURT

The evidence was relevant to the key issue ingbe-the voluntariness and
reliability of defendant's confession, which wasdhly substantial evidence connecting
him with the crime. On final argument, the prosacptessed the point home to the
jury. There was nothing incidental or accidentalalthe entire procedure.

[I]n the present case, Carrillo claimed he hadinderstood his rights and had not
made a knowing waiver of his rights. When Carstlapped the final interrogation
session and sought the aid of counsel, he vivaaityarhstrated an understanding of his
predicament and of his constitutional rightsWWe.do not believe that eitHigoyleor
Wainwrightforbids the evidentiary use made in the pressst ca

We do not believe the implicit promise of freedao penalty recognizedPoyleand
Wainwrightemlraces the concept that defendant may simultaneckashy his
rights and, without fear of contradiction, clairatthe did not understand the rights he
claimed. We hold that the evidence of exerciddimindarights was admissible on
the question of comprehension of those rights.

State v. Hooperl45 Ariz. 538, 703 P.2d 482 (1985).
PROSECUTOR

PROSECUTOR: In conclusion, this case deals witedyre deals with power, it
deals with money, all the things which are sup@riand supreme to human life. The
state also seeks justice, not by sympathy, butidgmce. You heard the evidence.
You know what it is.

You know what kind of just on New Year's Eve PalRedmond, Helen Phelps and.
Marilyn Redmond had. They had no jury. They hachadd right to spda-

DEFENSE: Your Honor, would you note my objectiotodkat?
COURT: Yeah. [Prosecutor] is reminded also.

PROSECUTOR: I'm referring to -
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COURT: [Prosecutor], you hear what | said?

PROSECUTOR: Certainly.

COURT: Okay.

PROSECUTOR: Mrs. Redmond told you what happeneel tiieu have heard it
called a tragedy. A tragedy is an avalanche, afstipan earthquake. It's not'
something planned. It was planned. It was inteatidtwas brutal.

You have the evidence, you have a duty. You hakgyeto stand up and speak
individually for the victims that evening. Mrs. Rtgerisked here life when she tried to
protect something sacred, her wedding ring, and yet shexgad fo give it up just
as she was forced to give up her life.

There is no doubt in this case. You heard abosbresble doubt. Is there a reason
to acquit these two gentlemen? There is not. Tieere reason. They are guilty
beyond a reasonable doubt of each of those offéngeask you to find them guilty
as charged. Thank you.

COURT
We find no violation of defendant's Fifth Amendmegiits because we do not think

the language was manifestly intended or was ofaatlaracter that the jury would
naturally and necessarily take it to be a commetii@defendant's failure to testify.

State v. Fuller143 Ariz. 571, 694 P.2d 1185 (1985).
PROSECUTOR

Defense counsel is trying to do the best he cagptesent his client, and he's doing
the best he can. However, the State has a lotdafnee. The defense has no duty to
present evidence, that's true. They've presentedidence, nothing positive. Their
entire effort is to tear apart the State's caseelltgou that these eyewitnesses don't
know what they saw. That's his purpose here today.

COURT

This was not a comment directed to the fact tfiendeant didn't testify. Rather, it "reflected the
prosecutor's opinion that the defense failed tsgpoiteany positive or exculpatory evidence."

State v. Moya]40 Ariz. 508, 683 P.2d 307 (App. Div. 1 1984).

FACTS

In a prosecution for forgery, the defense annouinogpening argument that it would call a certain
witness. That witness invoked the Fifth Amendmeéhe defense then proceeded to argue the
incompetence of the victim and her testimony.
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PROSECUTION

Now, the case, according to Mr. Babbit [defens@selliin his opening statements,
was authorization, this case involved, accordingridabbitt, authorization. The
State submits to you, ladies and gentlemen, thengually zero evidence as to
authorization in this case ... There is no evidenttes case whatsoever of authorization
Y(éu don't have any basis whether or not thatamauthful statement to Susan
Leedom.

COURT

In the context of defense counsel's argumentglieéas that the prosecutor's remarks
In closing argument constituted a comment aboulaitieof contradicting
evidence, rather than appellant's failure to teshifich comments are clearly
permissible.

(Internal citations omitted.)

State v. SwartA440 Ariz. 516, 683 P.2d 315 (App. Div. 2 1984).
PROSECUTOR

The second thing Mr. Roylston said was we areaingdo deny that he wrote those
checks. You can't deny that he wrote those ch&¢&dhave all this evidence that
he wrote the checks. He can't get in front of yadi say that. You would never
believe anything else that he said. They havertot&ol you that they wrote all the
checks. I am going to finish up here with a few oments. First, there is no
evidence of a mistake. The evidence comes frowithess stand and from the
exhibits that are in evidence.

COURT

The motion for mistrial was untimely as it was maitier the jury left to deliberate the verdict.tker,
although the statement is "garbled,"” it is madesponse to defense counsel's arguments.

State v. Adamsot40 Ariz. 198, 680 P.2d 1259 (App. Div. 2 1984).
PROSECUTOR

The same thing applies in this case, in a crimamse where you're dealing with
circumstantial evidence. . . . All that rigmarde] he went through. . . .And he did
that for a reason.

Now, he hasn't told us that. Nobody has told uichiéfor a reason.

(Emphasis by the court)

COURT
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The comment did not support an ""unfavorable infezeagainst the defendant and, therefore, operate
as a penalty imposed for exercising a constitutiamalege.” (Internal citation omitted.)

State v. Kereke438 Ariz. 235, 673 P.2d 979 (App. Div. 1 1983).

PROSECUTOR
Ladies and gentlemen, the evidence that has besanped on this witness stand

has been uncontroverted, except for what the Defawger has speculated about in
front of you, what he's speculated, like lawyeggiiaents is not evidence.

COURT

The prosecutor's argument must be viewed in tHestaf the arguments of the
defense. Not every reference to the fact thatresty has been uncontroverted
necessarily focused on the appellant's exercisis dfjht not to testify. The
statement set out above, when viewed in the carfitbt case, does not focus on the
appellant's decision not to testify.

(citations omitted)

State v. Suare4,37 Ariz. 368, 670 P.2d 1192 (1983).

PROSECUTOR

You have an unsworn statement by the defendantGatifornia somewhere to the
investigating officer in this case that he dido'adhything.

COURT

This comment did not constitute a comment on aoiIright to remain silent.
When appellant was arrested, he spoke to theiagyefficers and did deny the
charge. Therefore, the comment constituted a pogpement on something appellant
had stated, and not on appellant's right to resilaint.

State v. Suare4,37 Ariz. 368, 670 P.2d 1192 (1983).

DEFENSE

The defendant "was not so stupid as to commitieese with which he was charged.”

PROSECUTOR

After a prosecutor has tried a few casg®l I'm not suggesting that I'm the most
experienced prosecutor in the wettdit after you've tried a few cases, you tend to
almost cringe when you hear defense attorneys gitid@rsame argument over and
over again. I'm sure that every time they makweey think it's an original

argument. I'm almost getting sick of hearing defattorneys stand up and say how
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could my client be so stupid as to do what he'syeldawith doing.

COURT

This comment by the prosecutor does not constituismment either on appellant's
right to remain silent. We also note that the contmas invited by defense counsel's
closing argument. We find no error.

State v. Suare137 Ariz. 368, 670 P.2d 1192 (1983).
PROSECUTOR

Ladies and gentlemen, it is insurmountable. Ydkdbthe data up there, look at the
transactions. Ask yourselves how would he dispitolven fact, he did it, and the
figures make it very clear; the fact is it's an asgible thing to do. He cannot
disprove it because in fact the defendant did diatcharged with having done.

DEFENSE

This is an improper comment on defendant's rightatestify. Defense counsel commented several
times that Defendant was faced with the impostaisle of proving "negative evidence," or that he did
not take kickbacks.

COURT

This comment thus did not constitute a commenppel&ant's right to remain silent
or to present no evidence, but a clear commeasponse to appellant's closing
argument.

State v. Huffmar1,37 Ariz. 300, 670 P.2d 405 (App. Div. 2 1983).

DEFENSE

He, [Appellant] didn't testify. He doesn't know #aiyg about the incident, and he
couldn't be called as a withess. He couldn't agkthiag to the facts.

PROSECUTION

Mr. Clark told you that the reason he [Appelland] mbt testify is because he didn't
know anything about the incident, and can't remerhldelidnt hear any evidence to
that effectlf you want to believe it, go ahead. There isautd [sic] in evidence to
support that argument.

COURT

Appellant contends that the prosecutor wrongfudiyymented on his failure to
testify and that he was therefore denied a fair {gitation omitted) We do not
agree. The doctrine of invited error applies hEne. prosecutor's remark was invited
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or occasioned by the accused's counsel and ignootral for reversal.

(Internal citation omitted.)

State v. Covingtgrl36 Ariz. 393, 666 P.2d 493 (1983).
PROSECUTOR

The prosecutor called the jury's attention todlk bf evidence supporting the consent defense in a
rape trial. The defendants claimed that becaugevie the only persons other than the victim who
could testify, the prosecutor's comment directeduly's attention to the fact they did not testify

COURT

[T]here was other conflicting evidence on the issumnsent ... All counsel argued
that these factors supported a finding of eitheseat or non-consent. If the prosecutor
had argued that there wasdnectevidence of consent then this might be an improper
comment. But that was not his argument. Under thediar circumstances, where
neither appellant testified that the victim consdtiut nevertheless attempted to

rely on this defense, we find the prosecutor'sraemits to be within permissible
bounds.

We have carefully read the transcript of all of dlasing arguments and firmab
indication that the prosecutor intentionally orntemtionally, directly or indirectly,
commented on the appellants’ failure to testify.

State v. Gillies]135 Ariz. 500, 662 P.2d 1007 (1983).

PROSECUTOR

All other evidence points to the defendant. Hisui@ge on the rock on top of her
body, as in the car, all the physical evidencelthdibeen taken from the vehicle, all
her property, he didn't try to explain that becdagseouldn't. All of that evidence
shows that there were two men involved and thendafdé was one of the two.

COURT

The comments were "fair rebuttal” to comments éylédense as to the introduction of physical eslen
"which had no real connection to the defendanttiathdot focus the jury’s attention on the defetglan
choice to exercise his Fifth Amendment privilege.

State v. Suell$.22 Ariz. 8, 592 P.2d 1274 (1979).

FACTS

The defendant did not take the stand.
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PROSECUTOR

How many of you saw him at the time she identified that she pointed to him, where was
he looking? He wasn't looking at her, he was |l@p&inay. You can remember your
observations of him during the course of this Remember the way he looked when she
ﬁomted him out and when she told you about tre vapen she told %/ou about the way

e kissed her and how revolted she was. Rememiveegollections of him, and your
observations of him.

COURT

Improper, but not reversible because no objection.

State v. Miller, 108 Ariz. 303, 497 P.2d 516 (1972).
PROSECUTOR

Now, | don't know exactly what happened that nigiipdy knows exactly what happened
except for Mr. Lackey and Mr. Miller; but | wouldggest to you this. We know one
thln?. The window was approximately six feet off gmound. | doubt whether one man
could get up, open that window, and get in by Himse

COURT

We do not believe this to be the case herein dddhiat the comments were not
erroneous. Counsel should be aware, howevehithabtirt has been very strict in
enforcing the 'no comment rule’ on defendant'saéfa take the stand and that care
should be taken to avoid crossing over the ligerévtersible error in arguments to the

jury.

State v. Cotal02 Ariz. 416, 432 P.2d 428 (1967).

PROSECUTOR

In the upstairs apartment, there was LeRoy PirrmkRCota, Pedro Valenzuela and
Roy Singh, the undercover narcotics agent. Royh3gfgthe room. He went to
another room, an adjoining room. At which time,gqatinted to Valenzuela and
said, “There is that rat.”

Pino then goes downstairs. A few minutes later @dmoes downstairs, Ladies and
Gentlemen, but the defendant, Frank Cota, Peden¥iala, who refused to testify,
and who else but the person whose picture you sdwho has been identified as
Roy Singh, the undercover state narcotics agent.

COURT
[Wihile we cannot say such is desirable or evengorbphavior, on the other hand

we do not feel that recalling this fact to the ‘mattention could cause such prejudice
to an otherwise fair trial as to necessitate arsave
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State v. Piersonl02 Ariz. 90, 425 P.2d 115 (1966).
PROSECUTOR

Now, the defendant hasn't said, | didn't do itsiEgs, | wasn't there, and he
brought three witnesses in to testify. He brought his motkdrrdught his
younger brother and he brought his older brotmet adl of them testified: Where
was the defendant between 7:00 and 8:007? It veaa li&cord: Oh, yes David was
home, | seen him sitting out in the front couchkdng beer and wine. Who was he
with? He was with two other guys. Where are therdtlo guys; where are the
other two guys that were drinking with him? He rhaye said: Well, they weren't
willing to come in.

This is a very important thing. This is an atterdptabbery. Defense has a right of
subpoena. Where are these other two fellows thid testify that he was out there?
We submit there were no two guys.

And the second portion of the State's argumeseitstat

Counsel for the defense has made a few pointbwmatid like to clarify. He says,
why doesn't the State have more evidence, whesdl &neir withesses? Well, we
have a very unfortunate situation. Most robberstdita crowds. They usually
pick somebody all by themselves, and when the gues in and says that's the one,
then they say just his word against mine. If wethat, if we failed to come to
Court with just the one person, we might as wefjdbabout it. If anybody wants to
pick somebody by himself, he can rob him. Nowkliaghis logical?

And all these officerswould it do me any good to bring more officersastify
they were at the scene, they went along in alt fiere is no necessity for this, our
Courts are crowded enough without garbaging it up.

All we have to do is to show each material allegati submit to you that we have
done so. The only man in the world besides thendefat that can testify as to
whether he put the knife to Mr. Sego's throat is 8&go's testimony, you heard his
testimony and was he unsure? No.

COURT

The statements questioned in the present caseyighed in proper context with the
state's entire line of argument, do not have fieetadf focusing the jury's attention on
the fact that defendant has not taken the stamdirfhstatement was in the nature of
a comment on the evidence defendant had presetigetking the weakness of his
alibi witnesses. The second statement was ansvafagse counsel's reference to
the fact that no other witnesses to the attemgteddor the state, and explained that
only the two parties were present, the accusethar@mplaining witness.

[Harmless error]

State v. Crumleyl28 Ariz. 302, 625 P.2d 891 (1981).

DEFENSE ATTORNEY
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| told him not to testify because state didn't proase.
PROSECUTOR

The prosecutor objected based on personal opimibin #he process of stating the objection incadent
reference was made to the defendant's not tegtifyin

COURT

Invited error.

State v. Christenseth?9 Ariz. 32, 628 P.2d 580 (1981).

DEFENSE ATTORNEY

"You heard from the defendant in every relevantwiagn you heard the tape of his statement.”
(Defendant declined to testify.)

PROSECUTOR

"You cannot cross-examine a tape recording.”

COURT
Invited error (3-2 split).

D. Appeals to Passion or Prejudice of Jurors

Arguments which are submitted solely for the prbsrousing the jurors passions or prejudices are
improper.

State v. I\/I;)rri5215 Ariz. 324, 160 P.3d 203 (2007) (would you wgsiendant to do this to
you).

State v. Moody208 Ariz. 424, 94 P.3d 1119 (2004) (have no syhypfor defendant).
State v. Henryl76 Ariz. 569, 863 P.2d 861 (1993) (improperdlh @efendant a psychopath).

State v. Biblel 75 Ariz. 549, 858 P.2d 1152 (1993) (asking jury to balance defendant’s and
victim’s rights).

State v. Herreral74 Ariz. 387, 850 P.2d 100 (1993) (asking jargo justice).

State v. Cardenad46 Ariz. 193, 704 P.2d 834 (App. Div. 2 1983)évcor to compare crime to other,
more violent episode of sexual assault).
State v. Hoopen45 Ariz. 538, 703 P.2d 482 (1985) (referencéstauffering of the victims).
State v. Mitchell140 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984)(twould you like to be the victim).
State v. Valencjd 18 Ariz. 136, 576 P.2d 335 (1977) (If this wsgper wife or sister . . .).
State v. ScqtR4 Ariz.App. 203, 537 P.2d 40 (App. Div. 2 197Bere might be another little girl
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in the town. . .)

State v. Filipoy118 Ariz. 319, 579 P.2d 507 (1977) (calling ddéent a gypsy).

State v. Marvinl24 Ariz. 555, 606 P.2d 406 (1980) (Pity forfdmaily of the victim).

State v. Pufferl10 Ariz. 180, 516 P.2d 316 (1973) (How many rtiores can society let this occur?)

State v. Galiotal 26 Ariz. 188, 613 P.2d 852 (1980) (Arson costsijioney).

State v. Carrillp 128 Ariz. 468, 626 P.2d 1100 (1980) (defendiat o kill victim).

State v. Sullivaril30 Ariz. 213, 635 P.2d 501 (1981) (referencgmishers).

State v. Nelsgri31 Ariz. 150, 639 P.2d 340 (1981) (resultsméya

State v. Agneml32 Ariz. 567, 647 P.2d 1165 (1982) (comparedraitnt to Joe Bonnano).

State v. McLaughlirn.33 Ariz. 458, 652 P.2d 531 (1982) (financial in@)t

State v. Zaragozd 35 Ariz. 63, 659 P.2d 22 (1983) cert. denie@,3.t. 3097 (a brutal senseless
killing).

SUMMARIES

State v. Morris215 Ariz. 324, 160 P.3d 203 (2007).

PROSECUTOR
[W]hich one of you wants to volunteer? | want avglod hands on this one.
Which one of you ladies-and we don't need guysisrone, because he didn't
take guys. He only took women.

Which one of you want [sic] to volunteer to contéhsire and have the defendant
sit himself on your chest and say, Oh, that didn't hurt? Because thealefen
attorney is saying throw common sense out of jtheglow. Which one? |
challenge anybody to say, That is something | wadb.

And anyway, and on top of that, while he's sittngmy chest, which one of you,
since the one lower left-hand side has the longierdfi the jurors, maybe she
wants to have him grab her hair while he's sitting on her chésigrab it and
pull it around her neck.

You think that's not going to hurt? You think one of you guy®isgyto
volunteer for that? You can't leave your commoeeaside. [Defense counsel]
wants you to because he makes these argumentayadvell, we don't know
what is in their heads. We don't know what is roddumber 1's head. Can you
tell me you don't think it's not going to hurt wHassits on you?

Hey, Juror Number 1 or Juror Number 14, whatevsy what if we put Winnie
the Pooh tie around your neck? Are you going toyettjat? Are you going to
like it? Going to feel real good when you can'éltine?

COURT
Although the State argues that the prosecutor giagkled the jurors to apply
common sense to the factual situation before thiggrprosecutor's remarks did
far more than make that request. Instead, the qutmmesingled out particular
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jurors and addressed them personally, playing@ndsiimpathy for the victims
and fears of the defendant. Such remarks constitisteonduct.

State v. Moody208 Ariz. 424, 94 P.3d 1119 (2004).

PROSECUTOR

Prosecutor described the victim’s suffering and ended his closing argument by
telling the jury that Moody had no sympathy for thetims and asking them to
have no sympathy for him.

COURT
The prosecutor's frank description of the murders themselvessgible.
Moody has failed to show fundamental error on ploisit. Nor does Moody cite
any cases suggesting that it was improper to askith to have no sympathy for
him. Indeed, we encourage jurors not to decidesdaased on emotion or
sympathy. We conclude that such a statement passter as an exhortation to
the jury to do its duty. Moody therefore fails ®nabonstrate fundamental error
requiring reversal on this issue. [citations ordifte

State v. Henryl76 Ariz. 569, 863 P.2d 861 (1993).

PROSECUTOR

When Mr. Henry was testifying all day Friday, did the wosglghopath ever
come to mind?

COURT
The court properly sustained the objection. Withie wide latitude of
closing argument, counsel may comment on the vicious and inhuman nature
of defendant's acts, but may not make arguments that appeal to the passions
and fears of the jury.

State v. Biblel75 Ariz. 549, 858 P.2d 1152 (1993).

PROSECUTOR

[T]he defendant and all defendants have rightsaarght to a fair trial.

There has been a fair trial.

But there are other rights. All of us have righis|uding [the victim]. Perhaps
the most succinct rights, the most succinct disonss the sort of rights that we
all, including [the victim], have, were describedie Declaration of
Independence in 1776....
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[The victim's] rights were terminated on June 8@88. She has no right to life.
That was terminated with blows to her head. Theriliberty for a nine-year-
old girl who is taken off of her bike, tied up aaten away from her family. And
there certainly is no pursuit of happiness fromgtae....

Your duty is to protect the defendant's rights alsd [the victim's] rights.

COURT

Appeals to the jury's innate sense of fairnessdsstva defendant and the victim
may have surface appeal but cannot prevail. Aijugycriminal trial is not
expected to strike some sort of balance betweendtia's and the defendant's
rights. The judge, not the jury, balances configtights; the jury must find the
facts and apply the judge's instructions. Accordingly, the clear weight of
authority shows the impropriety of the prosecutiBgements. The statements
encouraged the jury to decide the case on ematibigaore the court's
instructions. The statements should have been stricken and followed with
corrective jury instructions. Because there wereljections, however, we again
look for fundamental error.

State v. Herreral74 Ariz. 387, 850 P.2d 100 (1993).
PROSECUTOR

Now, it is as important to the state, who represahtitizens co-equally, that the
correct person be identified as the person whahdiactrimes; that's why the
evidence is marshalled. It is crucial, becauséthestate, have no interest,
whatsoever, in convicting an innocent person. The stast Inave an interest
only in marshalling sufficient evidence to conviryael, beyond a reasonable
doubt, that a person is guilty of that. If you fihém guilty-that burden of proof
remains until you leave this room and go to dediteerthat is the presumption of
innocence because we are all, all of us are cgjzdhof us could be vulnerable,
but if we or anyone, and in this case, these daféagdhaving committed these
crimes, then it is as important to our civilized society to maintain some
semblance of stability, balance, law and order texie you call it.

To convict these defendants for the crimes chanrgedd upon that evidence and
law.

Then, if the state has met its burden and the t@e% a@pply, then you do your

duty so a civilized society can keep going as wehd in our country today;
that's justice. | ask you to do justice.

COURT
We find that the prosecutor's statements did réita defendant's rights. When
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read in context, the prosecutor's statements giiige and protecting society
do nothing more than tell the jury théthey find defendant guilty beyond a
reasonable doubthen they have a duty to protect our society amdypstem of
justice by returning a guilty verdict; justice erged when a jury requires the
state to meet its burden of proof.

State v. Cardenad46 Ariz. 193, 704 P.2d 834 (App. Div. 2 1985).

There was no error where the prosecutor comparetbtndant's crime to other, more violent
episodes of sexual molestation in voir dire, oggstatement, and closing statement.

State v. Hooperl45 Ariz. 538, 703 P.2d 482 (1985).

PROSECUTOR

PROSECUTOR: In conclusion, this case deals withdjliedeals with power, it deals
with money, all the things which are superior id anpreme to human life. The state
also seeks justice, not by sympathy, but by evieleriou heard the evidence. You
know what it §.

You know what kind of just on New Year's Eve Pairedmond, Helen Phelps and
Marilyn Redmond had. The had no jury. They hadhédid right to speak -
DEFENSE: Your Honor, would you note my objectiotcethat?

COURT: Yeah. [Prosecutor] is reminded also.

PROSECUTOR: I'm referring to -

COURT: [Prosecutor], you hear what | said?

PROSECUTOR: Certainly.

COURT: Okay.

PROSECUTOR: Mrs. Redmond told you what happeneel.tifeu have heard it
called a tragedy. A tragedy is an avalanche, afstipan earthquake. It's not
something planned. It was planned. It was intealidtwas brutal.

You have the evidence, you have a duty. You hasletyato stand up and speak
individually for the victims that evening. Mrs. Rerisked here life when she tried to
protect something sacred, her wedding ring, and yetvakdorced to give it up just
as she was forced to give up her life.

There is no doubt in this case. You heard abosbredble doubt. Is there a reason
to acquit these two gentlemen? There is not. Tikere reason. They are guilty
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beyond a reasonable doubt of each of those offélesssk you to find them guilty as
charged. Thank you.

COURT

We find no violation of defendant's fifth amendmegtits because we do not thing
the language was manifestly intended or was ofaebaracter that the jury would
naturally and necessarily take it to be a commeth@defendant's failure to testify.

(The court went on to say that the language us#tklyrosecutor was not prejudicial.)

State v. Mitchell. 40 Ariz. 551, 683 P.2d 750 (App. Div. 2 1984).

DEFENSE

How would you like to be sitting at the defensdetabarged with a crime, there's no
physical evidence. You've got an eye witness. Stia'sum total of the evidence.
You can't really cross-examine them. How would lif@ito be sitting there thinking
the police could have put something in a plasticdmal saved it for a couple of months
and that could prove your innocence? You cardtgetWhat would you be feeling
right now?

PROSECUTOR

His big Complaint in this area is how would yod fegou were Gary Mitchell and
you're on trial for a case like this and the enzy/mere lost. | would just like to
give you the converse of that and say how wouldgelif you were Cheryle
Morrison and you picked out the man that rapecdmolyou said this is him, there is no
doubt in my mind about that, and the jury foundjim not guilty because the police
didn't refrigerate those enzymes? How would that feel? that would be a
miscarriage of justice if that were the case, €@hMorrison had to find out this
man was found not guilty just because the policenbarefrigerated those enzymes.

COURT

The comments were merely responsive to defenseantg!

State v. Valencid, 18 Ariz. 136, 576 P.2d 335 (1977).

PROSECUTOR
"If this were your wife or sistef’
(Courtsua spontmterrupted, reprimanded the prosecutor, and atstidhe jury to disregard.)

COURT

The appellant did not move for a mistrial. "No mate for appellant review exists when there hes ae
failure to move for a mistrial.”
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State v. ScotR4 Ariz.App. 203, 537 P.2d 40 (App. Div. 2 1975).
PROSECUTOR

The prosecutor argued that there might be antttteegitl in town who would not be safe if the
defendant were acquitted.

COURT

It is unquestionable that in this case the prasécimarks tended to put before the jury
matters they should not consider. The questionimspiewever, whether under the

circumstances of this case the jury was probathleimced by the remarks. We think not.

Our review of the transcript leads us to concloaktie trial court's timely corrective
measures were sufficient to prevent the prosesctomarks from influencing the jury. The
trial court did not abuse its discretion by refgsmdeclare a mistrial.

State v. Filipov118 Ariz. 319, 579 P.2d 507 (1977).
PROSECUTOR

In a receiving stolen goods case, the prosecat@abérized the defendant as a "Gypsy' and intjghiedhs
like mafia.

COURT
One of several improper arguments which cumulativehdated reversal.

State v. Marvinl124 Ariz. 555, 606 P.2d 406 (1980).

PROSECUTOR

There's only one person and one group of pe $orry for. That's the family of

this man right here that has been ignored. The@pavbo can't see his family

ﬁ_nymore, can't see his grandchildren, and his ¢@iersgind grandchildren can't see
im.

COURT

Counsel are allowed great latitude in closing arguig) even to the extent of
making emotional statemen@Gonzales, suprd.he comment, while. appealing to
the jury's sympathy, was not so improper as to atamdversal. In view of the
overwhelming evidence of appellant's guilt, it ctitne said that the jury was thereby
probably influenced to return a guilty verdict besm of the remarks. Finally,
defense counsel did not timely object and thusestive point for appeal purposes.

State v. Poufferd 10 Ariz. 180, 516 P.2d 316 (1973).
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FACTS
During the trial, Dr. Harris Murley testified fdne defense. He testified that the appellant had

been a patient at the Arizona State Hospital i® ¥8&re he was "diagnosed as suffering from
chronic undifferentiated schizophrenia.”

He testiﬁedd the commitment was related to théndafatppellant's brother for which the appellarg wa
convicted.

PROSECUTOR

Recurring undifferentiated schizophrenia, | thilskinteresting that this occurs,
reoccurs when he kills someone. It reoccurred \Wwaédlled his brother in '66,
according to Dr. Murley. How many more times casietg let it reoccur?

COURT
In the case at hand the prosecutor was pointinigp ¢l jury the suspicious nature of
a defense which appeared only when it was needte: appellant. Furthermore,
the objection of defense counsel to the remarksuatined. The jury was
instructed not to discuss or consider the posgibéshment or the results of a
finding of insanity and that it should not affeay @ecision as to the guilt or innocence of
the defendant. The jury was also instructed tlgatraents of counsel are not
evidence and that they were to disregard any cortrwigoh had no bias in
evidence. Under these circumstances we cannahéihthe remark was so
inflammatory, offensive, and prejudicial as to liezja reversal.

State v. Galiotd].26 Ariz. 188, 613 P.2d 852 (1980).
PROSECUTOR

"Arson costs yomoney."

COURT

The error was cured by an admonition.

State v. Carrillo,128 Ariz. 468, 626 P.2d 1100 (1980).
PROSECUTOR

The prosecutor argued that the defendant trigitlttoekvictim.

COURT

A reasonable inference from the facts.

State v. Sullivari,30 Ariz. 213, 635 P.2d 501 (1981).
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PROSECUTOR
Send a message to pushers we will stamp out crime.
COURT

The argument was not improper.

State v. Nelsori,31 Ariz. 150, 639 P.2d 340 (1981).
PROSECUTOR

These rape victims had a difficult time overcontivgresults of the rapes; they
testified that they underwent counseling; onemiginook on the stand, the other
cried; the defendant put them through this twieepefendant told them he was
deciding if they would live or die; and asked tiverjs to imagine what was in the
victim's mind.

COURT

The comments were emotional but since they wergléalion the facts, they were permissible.

State v. Agnewi, 32 Ariz. 567, 647 P.2d 1165 (1982).

PROSECUTOR

“The fact that the defendant kept meticulous records does not mean that he had no criminal intent ... look
at Joe Bonnano.”

COURT

The comments were not intended to connect theddefeio Bonnano but rather to rebut the defendant's
bookkeeping argument.

State v. McLaughlinl.33 Ariz. 458, 652 P.2d 531 (1982).
PROSECUTOR

The prosecutor advanced an argument which coulddspreted alternately as a prohibited reference
to future conduct or as an argument relating mfiral motive and lack of skill as a robber.

COURT

“We will interpret in favor of the prosecutor as the latter....”” Court goes on to urge caution in using such
arguments.

State v. Zaragozd,35 Ariz. 63, 659 P.2d 22 (1983), cert. denied, 3@3. 3097.
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PROSECUTOR

Not a tragic occurrence but rather a brutal ansesess killing.
COURT

Supported by facts.

E. Personal Opinion

It is improper and unethical for an attorney ttedtes personal opinion.
State v. NewelP12 Ariz. 389, 132 P.3d 833 (2006).

State v. Lama05 Ariz. 431, 72 P.3d 831 (2003).

State v. Garcidl 41 Ariz. 97, 685 P.2d 734 (1984) ("the crimedrgad him with. . .").

State v. Salcidd 40 Ariz. 342, 681 P.2d 925 (App. Div. 2 1984)@hing).

State v. Byrdl09 Ariz. 10, 503 P.2d 958 (1972) (There is nctoe in my own mind.).

State v. Woodwar@1 Ariz.App. 133, 516 P. 2d 589 (App. Div. 1 19{B¥ court would have
thrown us out by now if this weren't a good case).

State v. KingL10 Ariz. 36, 514 P.2d 1032 (1973) (I personaliyk . . .).

SUMMARIES

State v. Newel12 Ariz. 389, 132 P.3d 833 (2006).
PROSECUTOR

No matter what defense counsel tells you, we elMidhat DNA is ... the most
powerful investigative tool in law enforcementtas time.

COURT

The prosecutor's statement about the superiorldN# evidence improperly
vouched for the State's evidence. No opinions kad Blicited about the
preeminence of DNA evidence. The prosecutor's canrinege-that everyone knows
that DNA evidence is the best investigative tamliad-did improperly vouch for the
strength of the State's evidence against Newell.

State v. Lama205 Ariz. 431, 72 P.3d 831 (2003).
PROSECUTOR

Both witnesses said that when Macchirella usegahtbiee [Lamar] told him that he was
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stupid, and Macchirella’s statement to that wammde me feel smaller than | already feel.
Well, that sounds like a truthful statemenil it kind of just tells you what kind of a
person that Macchirella is. He's not the leadex. tylp sort of has an inferiority complex.

COURT
Comment was inappropriate but not fundamental error

The comment does not say that Macchirella is dgraeceedible person whose entire
testimony should be accepted. Rather, when coeditiecontext, the prosecutor's
comment states only that Macchirella's descripfibis reaction to Lamar's belittling
comments “‘sounds like a truthful statement.”

State v. Garcial4l Ariz. 97, 685 P.2d 734 (1984).
PROSECUTOR

In this case Judge Lines is going to give you &ehmetween two crimes. The crime
that he's guilty of, the crime | charged him witihjch is deadly or dangerous assault
by a grisoner. Or a lesser included offense cagjggavated assault upon a prison
guard.

COURT

Although the court agreed that the comment was egoguse defense failed to object, appeal on
the issue was waived. Further "[D]ue to the ovelmimg evidence of guilt in this case," the court
would not have reversed had timely objection beadem

State v. Salcidd,40 Ariz. 342, 681 P.2d 925 (App. Div. 2 1984).
PROSECUTOR

In addition, he made a big deal about where'sdbaamk, where are the
fingerprints? . . . Well, | went over with the atgest lunch time and saw the taand

Mr. McKinney, if he really wanted that tank here dould have the, had had the tank
here just as easily as | could have. the tankaisl[to get to]. . . and there is really
no need to do so when the agents have, in faotilge&nk and can testify where it is
and its size. So, there’s just no need to do it.

COURT

In the present case, whether the prosecutor'sksiaig viewed as "testimony” from
his personal knowledge or as vouching for the bildgli of the state's witnesses,
they were clearly improper and called to the juadtention facts which were not in
evidence and which pertained to crucial mattergjury's determination. The
tenor of the argument implied the prosecutor's recognition thagstimony of
his witnesses regarding the size of the gas tagiktmot be sufficient to undermine
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the appellant's credibility in the eyes of the jury, tiede is a strong probability that
the subsequent verdict was influenced by his resmatie trial court erred in refusing
to grant appellant's motion for mistrial.

State v. Byrd109 Ariz. 10, 503 P.2d 958 (1972).

PROSECUTOR

This is probably one of the clearest cases | haeetaken to trial, and | think, at
least in my own mind, there is not any questiop,sanious question that Mr. Byrd is
guilty of the charge on this case.

COURT

[1]t is not only improper but also unethical forattorney, in his closing argument, to
express his personal belief in the defendant's guihnocence.

(Not reversible)

State v. Woodward@1 Ariz.App. 133, 516 P.2d 589 (App. Div. 1 1973).

PROSECUTOR

You can bet the information they gave the judge sufificient to get the judge to
sign the warrant. If you think the jury hears ladl evidence on this search warrant is
[sic] a criminal case, you're crazy . . . If thissaa mere presence case, it wouldn't
have gotten this far. The Court would have thros/out last week, but he hasn't.

COURT

The appellee argues that although these may hewénlyroper arguments, they were
invited comments encouraged by improper commerdsieynse counsel.

The fallacy of applying the rule in this case beesrapparent when the transcript
reveals that all of the supposedly improper argusnehdefense counsel were
made by the attorney representing the co-defeaddmiot by the appellant's attorney.

The error may have warranted a mistrial, but theutative effect was highly prejudicial
with a strong probability that the statements &nficed the jury verdict.

Reversed and remanded.
State v. King110 Ariz. 36, 514 P.2d 1032 (1973).

PROSECUTOR

STATE: * * * In making my closing argument, | woul#le to more or less take
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things in the order in the way they came. Therll hwn over them step by step and tell you
why | personally think

DEFENSE: Your Honor, we will object to the courttpiaey's personal opinion. THE
COURT: Sustained.

STATE: All right. And | don't think Mary - was upere lying to you. | don't think she ever lied
to you.

DEFENSE: Your Honor, again, | will object to coumsesenting his personal opinion.
THE COURT: Sustained. Please refrain from doinge3@ATE:

The State believes she was telling the truth.

DEFENSE: Your Honor, once again | will object. Jimers are to determine who was
telling the truth, not myself or Mr. Zettler.

THE COURT: Just base your argument on the redgroliiwould, Mr. Zettler.

STATE: Now, the thing that the defendant triedringbout in this case is that, well, these girls
have a motive to come in here and to lie to youtlaaidyou shouldn't believe them because
they have a motive. They don't like their stepfatiMell, | don't really blame them . . ..

STATE: It was also brought out, as to Wanda Jo Wsnda Jo has had sexual intercourse
with her boyfriend. . . . But really | don't knoemawe can worry about her having intercourse
with her boyfriend when we consider especiallytyipe of atmosphere, the type of
environment she was brought up in.

Now, what about defendant's story? . . . What wioeildis motive for lying? What about his
motive? Did you expect him to come in here and tell you, “Yes, I did these things?”” Y ou know
what his motive is as well as I.

Maybe there was a lingering hate. | say therelglgssas. | don't think | would think

much of my stepfather either for some of the ththgswent on there. Mr. Douglas then
starts talking about inconsistencies in the tesijrand first of all we have hundreds of pages of
transcript where these girls were on the witnessdstwhere everything they said was
written down, and we also have statements thatrtfagle at the police station where it
was recorded, and he was given copies of thidh@ahdd weeks and weeks to look this
over, and then look at the girls.

He goes on to say, well, how come she never telddlice back when she first went to them
that she had sucked his penis? But at the prelignivearing she testified to it and at the
trial she testified to it. | could see why she piaip didn't want to tell them, but when she was
asked about it, when she was asked by Mr. Doubgtadidn't hesitate tshe said, yes, | had
done that, had done it on quite a few occasions.

COURT
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Not reversible as objections were sustained atrdatiens given.

State v. Spair27 Ariz.App. 752, 558 P.2d 947 (App. Div. 2 1976).

PROSECUTOR

I would like to start by saying first off we maytikmow for sure | may not know for

sure what William Spain did in that residence. dwrhe did one of those things
that happened there.

(After objection was sustained, the prosecutorestgu
| think theevidenceshows you, ladies and gentlemen, he did one & thongs that

happened that night. . . .
(Emphasis added.)

COURT

We believe that the prosecutor's statement matie jory after the objection was
sustained and the instructions of the court sefftty brought home to the jury the
proposition that the opinion of counsel was toriieady disregarded by them.

State v. Filipov118 Ariz. 319, 576 P.2d 507 (1977).
PROSECUTOR
"He's guilty, guilty, guilty."
COURT

This was one of several improper arguments whictutaiively caused reversal.

State v. Islasl19 Ariz. 559, 582 P.2d 649 (App. Div. 2 1978).
PROSECUTOR

"The State, ladies and gentlemen, would not wiadiene bringing to trial a case in which the @ffic
was ---". (objection was sustained)

COURT

Remark did not "warrant a reversal".

State v. Lozand,21 Ariz. 99, 588 P.2d 841 (1978).
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PROSECUTOR

(opening)
I[f] the State is going to take the responsibaitgharging an individual with a crime
and imposing whatever sanctions we feel justifigchposing, then we had better be
sure we have proven that individual guilty beyomelsssonable doubt.

COURT

Any improper suggestion of the prosecutor's opia®to appellant's guilt at that stage
of the proceedings thus was mitigated by the soaniyance admonition [that what
the lawyers say is not evidence].

(opening statement)

State v. Smith, 26 Ariz. 534, 617 P.2d 42 (1980).
PROSECUTOR
The prosecutor called the defendant a liar anchealfor the credibility of state's witnesses.

COURT

The failure to object or ask for a mistrial constitl a waiver.

F. Commenting Upon the Defense Attorney's Reservirmning Statement
State v. ScotR4 Ariz.App. 203, 537 P.2d 40 (App. Div. 2 1975).

PROSECUTOR

The prosecutor intimated that defense counseleesepening argument so he could hold back any
mention of an intoxication defense and therebyelegen the option of arguing that the state had not
linked defendant with the commission of the actgiestion.

COURT

The trial court sustained objection and propesructed the jury. Jury was probably not influenced

G. Commenting Upon Suppressed Evidence
State v. Haussl42 Ariz. 159, 688 P.2d 1051 (App. Div. 2 1984) (reading

from an excluded transcript).
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State v. Williamsl.20 Ariz. 600, 587 P.2d 1177 (1978)(responseiémsie comment on prosecutor's
failure to use certain evidence).
State v. Montijol17 Ariz. 600, 574 P.2d 466 (1977) (raising vidistate of mind).
SUMMARIES

State v. Haus4,42 Ariz. 159, 688 P.2d 1051 (App. Div. 2 1984).

The trial court properly found that although tresprutor apparently read from an excluded trahe€ap
tape recording of statements by defendant, thegeneegrounds for granting defense's motion fdriadis
The statements had been introduced with the %r,g]s and as far as the jury knew, the prosegad
reading from her notes. The defense failed to rejudice resulted.

State v. Williams]20 Ariz. 600, 587 P.2d 1177 (1978).

PROSECUTOR

Now, Mr. Wolfram also talked about what | didn'tatothe prosecutor during the case.
He sa?/s during the examination of Mr. Young | didrmhg out the fact that Dorsey
actually did the beating, as if | was trying taehidMr. Wolfram knows very well why
they weren't brought out. They weren't broughbecéuse in the beginning of the case
he made a motion to preclude them from being wskid &me.

COURT

If error, it was harmless.

State v. Montijo117 Ariz. 600, 574 P.2d 466 (1977).
FACTS

The victim's state of mind was irrelevant and fbezehe court had ruled that it was impermiséiléne
attorneys to raise the issue at trial.

PROSECUTOR

'l tell you--she said his hand was on the hammer. That harfitinar iammer had gone
like this, perhaps Melissa Rogers wouldn't betbde# you what she told you. She never
testified that she did not feel threatened. Shiggshe tried to reason.

TRIAL COURT

The trial court sustained the defense attornggstinin and told the jury that the victim's stdtenmd was
"not a matter which is before you for your consitien one way or the other."”

COURT
Though the statement was "clearly improper" arsilplegorejudice was removed by the trial court's
admonition.



H. Intimating that Defense Counsel Fabricated & ief

State v. Hughe493 Ariz. 72, 969 P.2d 1184 (1998).
PROSECUTOR

[Dr. Belan] knows the result he's looking for, and thatldét knows the result he is
looking for. Subject comes in with schizophrenic-potesihizophrenic

diagnosis. He knows right there what he is lookargdnd $950 later, yes, that's what
he's got....

... He knows the result for he knows the result he wants...

| mean he didn't see him, ladies and gentlemen, this defeddin't walk off the street
and say | am not feeling well, I have had this headadtaye got something

wrong. | mean he comes to him in the most suspicious cateuntes that you can ever
have. He gets referred by his attorney. Just like he was in Decemberafd91 f
psychiatric evaluation. Reportedly suffering from schizophrenia, aadddoehold,
confirmed. Perfect.

COURT
The State has no obligation to retain a mental health expartase such as this, but
the State has an obligation to be honest with the facts. Teegottor's reason for not
retaining a mental health expert in this case was abyidoing so would impair his
trial strategy of ignoring the facts he did not like, relyingpoejudice, and arguing
that all mental health experts are fools or frauds whavbeyever
they are paid to say. That is a dishonest way to reprégeState in any case, and it
was especially dishonest in this case, where tigkeigee of mental illness was
overwhelming, where the evidence of insanity was substaautidiwhere the
State had no evidence that defense counsel ortexpeesses had fabricated an
insanity defense.

State v. Lucasl46 Ariz. 597, 708 P.2d 81 (1986)erruled on other grounds by State v. |ves
187 Ariz. 102, 106, 927 P.2d 762, 766 (1996).

The closing argument of the prosecutor charactgribie defendant's testimony as a "snow job" didraov
the attention of the jury to matters not beforeoitdid it improperly influence the jury. The rekwere
in refutation of the defense attorney's attacksvorstate witnesses and well within the wide lditu
allowed in argument.

State v. Travis26 Ariz.App. 24, 545 P.2d 986 (App. Div. 2 1976).
PROSECUTOR

| can only go by . . . what the Defendant toldigistrhere after it occurred, after he had a
chance to consult with his attorney, before heagdtance to see the charge against him
and charge up a defense in the case.

COURT
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We do not consider this comment to be ‘invectivpagioably improper that it is clearly
injurious’ and therefore find no abuse of discrefia the trial court not granting a
mistrial].
State v. Jahng,33 Ariz. 562, 653 P.2d 19 (1982).
FACTS

Defense attorney drafted civil pleadings for ttetivi (father of the defendant), naming his client a
the defendant (now he is the defendant in a atiba as well as a criminal action.) A consent
judgment was then entered setting out a paymeetiateh None of this was disclosed until the
defense had the father/victim on cross.

DEFENSE ATTORNEY

The defense argued that since this was a "fanfilipss” and since the matter had been settled civill
the jury should acquit.

PROSECUTOR

The prosecutor questioned the ethics of the whalede calling the defense attorney’s efforts akism
screen” and a "sweetheart plea agreement.”

COURT

Comments were supported by the evidence.

|. Misstatement of Facts

State v. Cannord48 Ariz. 72, 713 P.2d 273 (1985) (misreadingaofdcribed confession, omission of
certain words not improper if no prejudice).

State v. Tiros143 Ariz. 196, 693 P.2d 333 (1985) (use of posieliastrate law).

State v. Renddl9 Ariz.App. 554, 509 P.2d 247 (App. Div. 1 19isstating what the defendant said).

State v. Kingl10 Ariz. 36, 514 P.2d 1032 (1973) (a misstateofdatt).

State v. Oweng12 Ariz. 223, 540 P.2d 695 (1975) (misquotingtiaess).

State v. Zumwalf Ariz.App. 348, 439 P.2d 511 (1968) (not inclgdine defense attorneys in the
category of "officer of the court.").

SUMMARIES

State v. Cannori,48 Ariz. 72, 713 P.2d 273 (1985).

Although is is not proper to misstate evidence, drdbne intentionally would be a
serious breach of the prosecutor's duty, we fakéhow the omission of the words "by
God" prejudiced appellant's case.

The state's witness had read the defendant's smmfesroneously and the error was
echoed by the prosecutor in closing argument. Befeounsel had ample opportunity
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to correct the error, but failed to do so. "Defeatterney's failure to do so only
enhances our belief that the misstatement of tigdemee was not prejudicial to
appellant's fair trial.

State v. Timsl43 Ariz. 196, 693 P.2d 333 (1985).

Use of a poster which correctly illustrates thenelats of a crime and does not misstate the laotin n
improper in closing argument.

State v. Rendel,9 Ariz.App. 554, 509 P.2d 247 (App. Div. 1 1973).
FACTS

The defendant was charged with possession of staitam vehicle.

PROSECUTOR

The prosecutor told the jury that the defendadtigaon apprehension “that's the car | was drigng t
get that bill of sale for," a statement which teé&ddant never made.

COURT

The error, if any, was harmless; the prosecutbrfiyar to and subsequent to this remark correctly
stated the evidence.

TECHNIQUE

Tell the jurors that what you say is not evidemabthat if their collective recollection differei
that of the lawyers they should rely on their owifective memory.

State v. King110 Ariz. 36, 514 P.2d 1032 (1973).

PROSECUTOR

PROSECUTOR: He goes on to say, well, how comeesrer told the police back
when she first went to them that she had suckeaehis? But at the preliminary
hearing she testified to it and at the trial shiie=l to it. | could see why she probably
didn't want to tell them, but when she was askedtalywhen she was asked by Mr.
Douglas she didn't hesitate-¢hie said, yes, | had done that, had done it @nayfatv
occasions.

DEFENSE ATTORNEY: Excuse me. That's a misstatemigfact. She said,
“No, I don't remember it.”

PROSECUTOR: Another point that was brought up aidauy, she testified that the
last time she had intercourse with her father \waday the 1 st, she thought, and then
later on it was brought out, yes, there was adatier. It happened she thinks it was a
couple days before she went to the police depattmen
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DEFENSE ATTORNEY: Your Honor, that again is a naitsshent of the fact. She
testified during redirect examination by Mr. Zattleat she still thought the last
time was May the 1st.

COURT

The prosecutor misstated certain testimony tovarsamvantage. Under the facts of
this particular case, however, we do not feetltieatlosing argument was sufficiently
prejudicial to warrant a reversal. The court didtica the jury not to treat
comments of counsel as evidence and to disregzse tomments which had no
basis in the evidence; and every objection defamsasel interposed was, without
exception, sustained.

State v. Owend,12 Ariz. 223, 540 P.2d 695 (1975).
PROSECUTOR

The second thing that he said, and this is higopdout you may consider his opinion
because he is a medical doctor and an expert,grouindive to believe it but you may
consider it. I said, “Doctor, is that cut, that wound that you saw, that laceration,
consistent with having been incurred accidentally?”” And he said his opinion, “No.”

ask you to remember that about the doctor's tesfirtiavas a doctor who said it could
not have been an accident.

COURT

It was uncontroverted that the physician neveedtaie cut could not have been the
result of an accident. However, the defendantleréaio object during or just after
the closing arguments constituted a waiver of @y to review on appeal.
Furthermore, any prejudice resulting from the prot®’'s misstatement was
diminished by the trial court's cautionary instiarcto the jury that counsel's
"arguments are not evidence" and that "[i]f any w@nt of counsel has no basis in
the evidence, you are to disregard that comment.”

State v. Zumwal7 Ariz.App. 348, 439 P.2d 511 (1968).
PROSECUTOR

Your Honor, ladies and gentlemen: There is onlytbimg that | don't disagree with
Mr. Miller on and that is the faith that | haveyiou good people as ladies and
gentlemen of the jury, to see that justice is done.

That is my one visible duty; | am an officer of @isurt, and he is not an officer of
this Court. It is by absolute duty to divulge otiig truth and to not, as Mr. Miller

would have you Iinsinuate, keep out things that halofeel that you, as ladies and
gentlemen of the jury, should not hear. That isay of evidence and exhibits.

| believe, as he does, that this is a serious medtare dealing with. Mr. Miller is not
an officer of this Court. His duty isn't to the péx it is one thing and one thing
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only, this man, and Mr. Hyder, to have you findrtbients, the defendants, not guilty;
not one other thing. His only moral obligationaghiese two individuals and nobody
else. Once he has done that, he has done thelsam#éat any defense counsel
will do, and that is to find his clients, for ydetjury, to find his clients not guilty.

At the close of the County Attorney's argumentisfendant moved as follows and the court ruled:

MR. MILLER: If the Court please, | would like theaord to show an objection by
both Mr. Hyder and myselt with respect to Mr. Fiae's opening remark when he
stated that he was an officer of the Court andv@eNr. Hyder nor myself were;
and Mr. Hyder and myself are officers of this Court

THE COURT: The jury will be instructed to disregturdt statement of Mr. Florence
concerning counsel being officers of the Couirt.

COURT

We do not feel that these remarks by the Countyrddly ... were proper. Both
the County Attorney and defense counsel were araffarers of the court.

(no prejudice)

J.Discussing the Law
State v. Anderspf10 Ariz. 327, 111 P.3d 369 (2005)(jury instomdtithat the lawyer's statements are not
evidence cured the prosecutor's misstatementlafithe
State v. Timg,43 Ariz. 196, 693 P.2d 333 (1985) (use of pgsters
State v. White 02 Ariz. 162, 426 P.2d 796 (1967) (“failure vant robbery is to encourage it. . .").
State v. Vanderlindeh] 1 Ariz. 378, 530 P.2d 1107 (1967) (failuressrtihl court to instruct on crime as
indicated in response to objection).
State v. Juare4d,11 Ariz. 119, 524 P.2d 155 (1974) (defendantertitde here if the court didnt believe he
had violated the law).

State v. Mean§ 15 Ariz. 502, 566 P.2d 303 (1977) (referencdata might happen to victims as a resullt of
testifying) (Defendant would have to have beentsazicated).

State v. Dukd,10 Ariz. 320, 518 P.2d 570 (1974) (incorreaistant of the law).
State v. Purcelll17 Ariz. 305, 572 P.2d 439 (1977)(misstatemehedhw).

SUMMARIES

State v. Anderson210 Ariz. 327, 111 P.3d 369 (2005).

Prosecutor misstated the law of pecuniary gairalgecthe court properly instructed the jury ottetive
and that the proseouts statements were not evidence, however, there was no fundamental error.

State v. Tims143 Ariz. 196, 693 P.2d 333 (1985).
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Use of a poster which correctly illustrates thenelats of a crime and does not misstate the laot in n
improper in closing argument.

State v. Whitel02 Ariz. 162, 426 P.2d 796 (1967).
PROSECUTOR
The prosecutor implied that failure to preventaaoy is to encourage it.

COURT

The prosecutor's statement was in rebuttal thwdwyt of appellant's defense. As
such it was proper argument. The court's finafuogbns to the jury gave a
complete and adequate statement on the law of @dohabetting, as well as an
instruction that their decision was to be goveswely from the evidence.

State v. Vanderlinde 11 Ariz. 378, 530 P.2d 1107 (1975).
FACTS

The defendant was charged with embezzlement o98r $he defendant had been “entrusted” with a
$22.00 check which the defendant changed to $22,000

PROSECUTOR

Whether you take his [Vanderlinden's] statementhijtd parties] . . . or whether you
take the theory of the State that that check fang2s not completely made out by

[sic] was raised to $22,000 by inserting a comnagaalding the figure doesn't matter
The defense counsel objected stating:

Your Honor, | hate to interrupt opposing counset,ibcounsel is arguing the
crime of forgery, which has not been introduceul finis case, | would ask that the jury
be given an instruction that they cannot find nigntiguilty of embezzlement; if he
did, in fact, alter the check, it was forgery.

To which objection the trial court replied, "I witistruct the jury on the law that governs the .tase
COURT

Unfortunately, the trial court did not instruct fbigy on the law governing the case. After insinggt
the jury, the court inquired in open court whethere were additions to the instructions desired by
counsel. The defense counsel stated:

Your Honor, as | so rudely interrupted counseldrtlosing argument when he made
reference to altering a check, there is no evidanttes case that the check was
altered. If the check was, in fact, altered, itstitutes a separate and distinct crime
from that with which the defendant has been charged
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I would move the Court at this time to instruct jimey that if they find the
defendant did, in fact, alter the check, that daewot find him guilty of the crime of
embezzlement.

The Court's action was: “Motion denied.”

Since the error was called to the trial courtsraitbn with sufficient clarity to

establish the point, the ruling of the trial calldwing the erroneous statements of the
prosecutor to stand was reversible error.

State v. JuareZ11 Ariz. 119, 524 P.2d 155 (1974).
PROSECUTOR
I'll submit to you that His Honor would never allgou to deliberate on this case were

it not the law that Mr. Juarez could be includetthivithe legal definition of sale to be
a seller.

As a legal matter, if Mr. Juarez was not a selleg matter of law, this would not be
allowed to go to you as a jury.

COURT

Highly improper, but no objection so no reversal.

State v. Meansl 15 Ariz. 502, 566 P.2d 303 (1977).
PROSECUTOR

It's easy to see little children come in and tedfifisy to think about what that might .
.. do to them for the rest of their lives.

Trial Court (corrective instruction)

As to what it may do to them for the rest of thaas, the jury is not concerned with
that.

COURT
No abuse of discretion in denying motion for naeal.tr

State v. Meand,15 Ariz. 502, 566 P.2d 303 (1977).

PROSECUTOR

I'll draw an analogy. You would have to be so imtated, ladies and gentlemen,
that when you pick up a glass to have a drink ydnitdntend to pick that glass up.
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(Objection overruled)

For him to be so intoxicated that he did not dedites that he did not have the
willfullness [sic], malice or premeditation is tb@me as somebody getting in a car
and not intending to drive the car. To be so ictabed it would lower the crime, it
would be for him not to know where he was, wherevag going or what he had
done.

(Objection overruled)

COURT
Defense counsel's objections were erroneouslyubediout correct jury instructions corrected sp jur
probably not influenced.

State v. Dukel10 Ariz. 320, 518 P.2d 570 (1974).
PROSECUTOR

The prosecutor in his closing argument to thenoaygle the statement that under the facts of the
case, the crime that was involved could not be laagister because there was no evidence of
provocation on the part of the victim and withaatocation there cannot be manslaughter.

COURT

Although incorrect statement of law and trial caaftised to give cautionary instruction, the trial
court did properly instruct as to the effect ofurairy intoxication, therefore the jury was notleus

State v. Purcell117 Ariz. 305, 572 P.2d 439 (1977).

PROSECUTOR

The prosecutor misstated the law of homicide lsattald the jury to follow the judge's instruction
on the law rather than the prosecutor's interprataf the law.

COURT

The prosecutor's “"cautionary” statement and thé<proper instruction saved case from reversal.

K. Commenting Upon Suppressed Evidence and Oljsctio

It is improper to comment upon legal issues wheljury would not be justified in considering in
determining their verdict.

1 Suppression Issues
State v. Houl27 Ariz.App. 633, 557 P.2d 565 (App. Div. 2 19@8)ussing probable cause).
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State v. Woodwar@ Ariz.App. 133, 516 P.2d 589 (App. Div. 1 19ir8jfied judge looked with
favor on search warrant).

2 Objections

State v. Islagl19 Ariz. 559, 582 P.2d 649 (App. Div. 2 1978) (oaent on objection by defendant).

State v. Sco®4 Ariz.App. 203, 537 P.2d 40 (App. Div. 2 19 imenting on reasons for sustaining
defense objection).
State v. Sustaita,19 Ariz. 583, 583 P.2d 239 (1978) (implying teé&dse attorneys were rude).

SUMMARIES

State v. Islas] 19 Ariz. 559, 582 P.2d 649 (App. Div. 2 1978).

PROSECUTOR

I'm aghast at the defense for trying, objectirthédact that agent Parella is not here
when he objected on redirect examination

(Objection to this argument was sustained.)
COURT

Improper, but objection sustained and jury thatyiknfluenced.

State v. ScotB4 Ariz.App. 203, 537 P.2d 40 (App. Div. 2 1975).

PROSECUTOR

The prosecutor told the jury that objections ofdsé counsel were sustained because defendant's
sanity was not in issue.

COURT

The trial court sustained objection, indicatedmpsaval, and gave appropriate cautionary instroictio
all of which prevented prejudice.

State v. Sustaitd,19 Ariz. 583 P.2d 239 (1978).

FACTS

The prosecutor did not object during the defersdelnting. Immediately upon the beginning of
rebuttal the defense attorney objected.

PROSECUTOR _ _
The prosecutor then commented that he (the prasgtwianted to wait until after they were
thré)u)gh speaking before commenting upon what thiely 6mplying the defense attorneys were
rude).

117



COURT

"We do not believe the remarks are in the leapté&tidicial.”

L. Commenting Upon Failure of Court to Direct Verdict

State v. Woodwar@1 Ariz.App. 133, 516 P.2d 589 (App. Div. 1 1973).

PROSECUTOR

If this was a mere presence case, it wouldn't awthis far. The Court would have
thrown us out last week but he hasn't.

COURT

[T]he prosecutor commented upon matters not ireexiel and in this most prejudicial
statement indicated the judge would have dismissechse if he didn't believe the
defendants were guilty.

This plus other improper statements, “was higldygicial with a strong probability that the
statements influenced the jury verdict." (Reversed)

State v. Joned4,23 Ariz. 373, 599 P.2d 826 (App. Div. 2 1979).

PROSECUTOR

The court has dismissed a count in this casejth@®to Laura. The state did not
prove to you that there was penetration of Laumatlaat count was dismissed.

COURT

Appellant contends that the inference from thitestent is that the trial court
believed there to be merit to all the rest of thents. \We do not agree. Furthermore,
the trial court instructed the jury that it was taotonsider why the count as to Laura
had been dismissed.

M. Commenting Upon Possible Punishment

It is improper but not usually fundamental errasdmment upon the possible punishment a
defendant will receiveState v. Sayrd,08 Ariz. 14, 492 P.2d 393 (1972).

State v. Blackma@01 Ariz. 527, 38 P.3d 1192 (App. Div. 1 200dy@esting defendant would benefit
from conviction).
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State v. Jong397 Ariz. 290, 4 P.3d 345 (2000) (passing referemdeath penalty).
State v. Iéisfenload37)Ariz. 385, 670 P.2d 1209 (1983) (if witnessdmaincentive to lie, so did
efendant).

State v. MakallO4 Ariz. 476, 455 P.2d 450 (1969) (don't givedkskendant a chance to kill again).
State v. Karstettet, 10 Ariz. 539, 521 P.2d 626 (1974) (don't relégsback into society).

SUMMARIES

State v. Blackma201 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).

FACTS
Defendant objected to state’s closing, claiming that the prosecutor improperly edgounishment by
suggesting that conviction would benefit the dedeitsl Defendant argued that this implies that, if
convicted, defendants would be provided with cdintse

PROSECUTOR

And that is what your job is to do. Your job isty, no, no, no, no longer do we
believe that. You are personally responsible fatvtis you did, and now it's time to
answer to that.

Who knows what the result of that might be? Who knowsP?ake of these people
may take that to heart. May learn that lesson. &daye to the conclusion that, you
know what, that jury, that prosecutor, those dbjey, were right. Where | was going
was the wrong way. And | might be dead, but famthe

COURT
We reject Defendant's interpretation of the Statelarks as being clear comments on
punishment, in part because we cannot ascribertottie meaning Defendant
suggests. The prosecutor's statements did notsstigggeconviction would result in
any particular form of punishment.

State v. Jone97 Ariz. 290, 4 P.3d 345 (2000).

PROSECUTOR
This is a first-degree murder case and one ofitb&lple sentences-it's up to the
Judge, of course-is the death penalty. The Statl®lpaove a case beyond a
reasonable doubt, and that burden, beyond a rédesoloaibt, is exactly the same in
this case as it is in a burglary case or a drukingrcase. The burden does not get
higher because of the nature of the charges.

COURT
[T]he reference to the death penalty does noattafition to a fact that the jurors
would not be justified in considering during thaetiberations. In fact, the prosecutor
stated that the possibility of the death penatiyisimotinfluence a determination of
reasonable doubt. Second, the probability that#tement improperly influenced the
jurors was very low. The jurors had been told ftbevery beginning of the trial,
through both direct statements and voir dire quresstthat the prosecution was seeking
the death penalty. The prosecutor did not commsitoniduct by making a brief
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reference to the death penalty in the contextsoidsing the burden of proof.

State v. Eisenlordl37 Ariz. 385, 670 P.2d 1209 (1983).
PROSECUTOR

Mr. Lamas perhaps at some point has a ten-yean@@itence hanging over his
head. It is suggested that this provided the inveefatr him to come in here and lie.
What do you thing is hanging over the defendaatsif We're talking about
somebody who, if he's convicted here, is

Your Honor, | object to this line of argument.

TRIAL COURT

"Sustained.”

COURT

It is improper for the jury to consider defendgmtissible punishment in reaching its
verdict. (citations omitted) In the case at bar giosecutor did not indicate the
sentence defendant would receive if convicted. \thié prosecutor's reference to
the informant's possible punishment for other stfisrmay have indicated that
defendant would receive a like sentence if cortiot¢he offenses charged, we find
that the error was cured by the trial court'suicsiton to the jury. . . and the court's

action of promptly sustaining defense counseksotibn to the prosecutor's remarks.

State v. Makal104 Ariz. 476, 455 P.2d 450 (1969).

DIRECT EXAMINATION

At the trial, over timely objection the prosecutwas permitted to ask the following questions of an

expert medical witness to which the following answeere given:

Q. If he were in fact sent to the state hospikalstate hospital at any time within their
discretion could release him; is that not correct?

A. That's right.

Q And in your experience you have seen cases wamens have been found not
guilty by reason of insanity and have been ba¢kestreets soon thereafter; haven't you?

A.  That's right.
PROSECUTOR

He is essentially dangerous to other people; erisdangerous to himself. We
can't afford—society can't afford to have Mr. Makal take tieedif any other innocent
victims. Society can't afford that.

120



Those that have consciences can't afford thagsladid gentlemen. Don't arrive at a

verdict which will give Mr. Makal the opportunity kill again.
COURT

Misconduct and evidence that Makal was insane eva&sWhelming" so comments were not
harmless - reversed.

State v. Karstette, 10 Ariz. 539, 521 P.2d 626 (1974).
PROSECUTOR (Opening Argument)

You are going to be instructed . . . that if youlfihe defendant not guilty by reason of
insanity, it doesn't mean freedom for him. Dr. Edioknot recommend in his
report that this guy go to a mental institution. Emos did not recommend in his
report that he undergo psychiatric study for prgkzhperiods of time in some

type of an institution. Doesn't that tell you amygjabout the sham aspect of this
defense? When I asked him about it he said, “Well, yes, I think he should have

psychiatric car&.Well, why didn't you recommend it, doctor? “Because he's not

Insane."

DEFENSE

You do not take a person who has committed these ... and you release him
back into society. There is no argument about Wett[the prosecutor] wants to
harp on it.

The last instruction is the most important andpr@bably a question that you have
carried with you from the beginning of this trialthe end. It's something that until
very recently in this state we had no answer tralrge the prosecutor has toldiyo
that you are going to let this man go back ontteets... If | were sitting in your
place, and | thought it was a question of conwdtiim or finding him not guilty by
reason of insanity and putting him back on theedreé would probably convict
him because we can't tolerate that. But our lanchamged... If the defendant is
found not guilty by reason of insanity, then a seldeearing shall be held before this
jury to determine whether the defendant's mentaditon justifies commitment to
anappropriate mental institution... A verdict of goilty by reason of insanity does
not mean in and of itself freedom from punishmeniis means not like you have
read in the newspapers where one day a persothes imental institution and the
next day some crazy director of the mental ingfitueleases him... This defendant, if
you commit him to a mental institution, cannotéleased until twelve people like
yourselves review the entire case and decide whethe dangerous or not.

PROSECUTOR (Rebuttal)

Yes, itis true that if an individual beats a muise by a verdict returned of not
guilty by reason of insanity, it is true that ifisecommitted, then the only way he
can get out is having it submitted to a jury at the is now sane and no longer
dangerous to society. But he has to be committsi] &ind that's why it's crucial
that Dr. Enos didn't put in his report that thig gbould be committed. Dr. Fuchler
didn't put in his report or didn't state the indixal should be committed... Why?
Because they both knew full well that ... he isimsdine.
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At this point, defense counsel objected that tlsgautor was misleading the jury. There was some
argument, and the judge read pas of A.R.S. § 13-Q620 the jury, after which the prosecutor
continued his argument, as follows:

That means if you find him not guilty by reasomnshnity and say he should be
sent to a mental institution . . . what will hapjsgthat he will be examined . . . the
psychiatrist will look at him and say he's sanethis guy may have a reading
disability but we can't hold him here . . . becausés not insane as a matter of
law, and he does go free.

COURT

No objection was made to those statements. Theinstiucted the jury that if it
found him not guilty by reason of insanity, a sedesaring would be held before the
same jury to determine whether defendant's conditstified commitment to a
mental institution, and that a verdict of not guily reason of insanity "does not mean
that the defendant, if his present condition jiestitormmitment... will be confined to
a hospital for the mentally ill to be released attgr a jury trial....

Defense counsel apparently was satisfied withrisieuctions and made no
objection to them. In our opinion, no reversibl@ewas committed in the
prosecution’s closing or rebuttal arguments.

N. Questioning Integrity/Competence of Defense Expe

State v. Hughed93 Ariz. 72, 969 P.2d 1184 (1998).

PROSECUTOR
[Defense counsel] wants you to make your decision basedhat Dr. Potts
has to say and ignore the evidence in this case. He wante farego and to
give up and to relinquish ... [your right] to pasggment, for you to act as a
member of this community and to decide, ladies and gesatiem

Not Dr. Potts, not some $4,000 or $6,000 hired doctor whsviarcome in
here.... | mean you stand, ladies and gentleméneba this great power of
psychiatry and truth and justice here. | mean, ladies anitegnen, Dr. Potts,
Dr. Belan, they could no more tell you what wasigan inside of that man's
mind than they can tell you whether or not he was abdugtad l#-O....
COURT
Improper. (Attorney was later sanctioned and suspended.)

State v. Bailey]32 Ariz. 472, 647 P.2d 170 (1982).

The court held it was reversible error to caldiefense pathologist "marginally competent.”
(Presenting some evidence might have saved the day.
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O. Final Argument Beyond Scope of Defense Argument

It is improper in the state's final argument tdoggond scope of the defense's argun&iate v.
Adams] Ariz.App. 153, 400 P.2d 360 (1965). Of coursditie between what is and what is not
"rebuttal" is difficult at best to draw. Where thhefendant is not prejudiced by the prosecutor's
going beyond the proper scope of rebuBtdfe v. Goldstori,33 Ariz. 520, 652 P.2d 1043 (1982),
the court will not reverse.

P. Inferences of Guilt From the Ethical Conduct of &efe Counsel

State v. Longl48 Ariz. 295, 714 P.2d 465 (App. Div. 2 1986).

In this case, the defense attorney refused ta calitain witness and defendant asked to represent
himself and call the witness. The defendant sthtgdiefense attorney refused to call the witness
because of his belief the witness would perjurediieiThe prosecutor stated in closing argument
that defense counsel's behavior was an indicatithre @redibility of the witness. The court found
this to be prejudicial error. "We find this efftwtmake affirmative evidence of guilt out of defens
counsel's ethical behavior to be prejudicial effbe conviction [is] reversed. . .

V. EFFECTS OF IMPROPER ARGUMENT

Once it has been determined that comments dugogent were improper, the trial court must
determine whether to declare a mistrial. Later the appeal courts mig& Wbether the
argument constitutes reversible error. In arriéhthis decision, the courts must first determine
whether the argument constituted "fundamental.&if@o, mistrial or reversal is mandatory. If not
the court must determine whether a timely objeatiar posed and whether proper admonition or
jury instruction cured the error.

A. Objection

Itis a well-settled principle of law that unleBe Bargument constituted fundamental error, opposing
counsel must timely object to the comment or whiseaight to complain.

State v. Moody208 Ariz. 424, 94 P.3d 1119 (2004).

State v. Prince204 Ariz. 156, 61 P.3d 450 (2003).

State v. Sidd|e202 Ariz. 512, 47 P.3d 1150 (App. Div. 2 2002).
State v. Blackma201 Ariz. 527, 38 P.3d 1192 (App. Div. 1 2002).
State v. Guillory199 Ariz. 462, 18 P.3d 1261 (App. Div. 2 2001).

State v. Trostlel91 Ariz. 4, 951 P.2d 869 (1997).
State v. Dunlapl87 Ariz. 441, 930 P.2d 518 (App. Div. 1 1996).
State v. Le€el 85 Ariz. 549, 917 P.2d 692 (1996).
State v. Kem85 Ariz. 52, 912 P.2d 1281 (1996).
State v. Murray184 Ariz. 9, 906 P.2d 542 (1995).
State v. Churchl75 Ariz. 104, 854 P.2d 137 (App. Div. 1 1993).
State v. Hil] 174 Ariz. 313, 848 P.2d 1375 (1993).
State v. Johnsei 73 Ariz. 274, 842 P.2d 1287 (1992).
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State v. Garcial73 Ariz. 198, 840 P.2d 1063 (App. Div. 2 1992).
State v. CogKL70 Ariz. 40, 821 P.2d 731 (1991).

State v. Hernandez70 Ariz. 301, 823 P.2d 1309 (1991).

State v. ValdeA 67 Ariz. 328, 806 P.2d 1376 (1991).

State v. Comefl65 Ariz. 413, 799 P.2d 333 (1990).

1.Objection at Earliest Opportunity

"Counsel must object to improper argument at tiesbopportunity to allow the trial court to
correct the error; failure to do so waives therérRiate v. Contrerad 22 Ariz. 478, 595 P.2d 1023
(App. Div. 2 1979)accord State v. Lindekeh65 Ariz. 403, 407, 799 P.2d 23, 27 (App. Div. 1
1990). However, under some circumstances (such as the trial coudiageb allow
interruptions in final arguments), claimed errasunring during argument may be preserved by an
objection at the close of argumesiiate v. Johnsod22 Ariz. 260, 594 P.2d 514 (1979).

2.Defense Dilemma

As can be seen, improper argument by the prosqulatas the defense counsel in a precarious
position. If he fails to object, he waives the elifdve does object, he not only calls attentmité
prosecutor's argument, but also is the catalylgtioourt's curing the error. See, for exangike v.
Adair, 106 Ariz. 58, 470 P.2d 671 (1970), in which thespcutor argued the following:

Would it stand to reason the defense attorney vimsuiddicative of a double-edged razor blade avid lo
for both sides of evidence to present to the jumy his defendant was innocent or guilty? In other
words, to show guilt as well as innocence? No, no, oh nshbl@s one side. His job is to get
his client off the rap, but the County Attorney hdsurden to the people, not only to you the juy a
to the public, but also to the defendant, becdassy ievidence turns up it must be presented in the
courtroom to you to indicate, as well as guilt,ititr@cence of the defendant.

On review, the court noted that "these statemenisat constitute a ground for appeal because any
such ground has been waived by failure to makeedytiobjection. We note also that even though no
objection was made, the jury was instructed tltatraents of counsel are not evidence and further
that 'if any comment of counsel has no basis ieviteence, you are to disregard that comment.' We
believe that such instruction may well have caegbeny prejudice which the prosecutor's statements
may have created."

In State v. Sarulld219 Ariz. 431, 199 P.3d 686 (App. Div. 2 2008)proper argument was made,
but the defense objection was sustained. This ¢hesekror.

B. Instruction by Trial Court

"[Nt is the rare, rather than the common, situatidere an inadmissible statement could not be
cured by a proper limiting instructiorState v. Miguell5 Ariz.App. 17, 485 P.2d 841 (App. Div.
1 1971). Such instructions are of two types: (@pgard instructions given in nearly all cases,
such as "consider only the evidence"; and (2) @maary instructions to disregard a specific portibn

an argument. As a general rule, jurors are asstorfi@lbw such instructions and prevent reversible
error.
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State v. Mean4,15 Ariz. 502, 566 P.2d 303 (1977), is a good g@kauof both types of instruction.
The prosecutor misstated the law of intoxicatiahiatent in his closing. In response to a defense
objection, the trial court told the jury that it ki give instructions "on the law and you will fiotl in
the instructions anything like what counsel is argtl Thereafter, the court did properly instruct
the jury as to the law. On appeal, it was heldiiase was no abuse of discretion in refusingantgr
new trial in light of the court's corrective renmaaand instructions.

1. Standard Instructions

State v. Dan220 Ariz. 351, 207 P.3d 604 (2009) (prejudicenfractim-impact statements).
State v. PandelR15 Ariz. 514, 161 P.3d 557 (2007) (jury is teegeffect to all evidence).
State v. Morris215 Ariz. 324, 160 P.3d 203 (2007) (lawyer’s arguments not evidence).

State v. Anderso210 Ariz. 327, 111 P.3d 369 (2006) (misstaterotlaiw).

State v. NewelR12 Ariz. 324, 160 P.3d 203 (2007) (jury mustoder all evidence).
State v. Jeffrey203 Ariz. 111, 50 P.3d 861 (2002).

State v. Anayd 70 Ariz. 436, 825 P.2d 961 (App. Div. 2 1991jsgtatement of law).
State v. Jerded 54 Ariz. 414, 743 P.2d 10 (App. Div. 1 1987).

State v. Lozand 21 Ariz. 99, 588 P.2d 841 (1978) (personal op)ni

State v. Purcelll 17 Ariz. 305, 572 P.2d 439 (1977) (misstatenfehedaw).

State v. Meang§ 15 Ariz. 502, 566 P.2d 303 (1977) (misstaternidhiedaw).

State v. Pricelll Ariz. 197, 526 P.2d 736 (1974).

State v. Jaramillal 10 Ariz. 481, 520 P.2d 1105 (1974)(referencepadment reports not in
evidence).

State v. Dukd,lO)Ariz. 320, 518 P.2d 570 (1 974)(proper insnon law cured argument "it
couldn't be manslaughter”).

2. Specific Cautionary Instructions

State v. CroppeR23 Ariz. 522, 225 P.3d 519 (2010).

State v. Moody208 Ariz. 42494 P.3d 1119 (2004) (impermissible statement regarding Defendant’s
guilt).

State v. Dan205 Ariz. 557, 74 P.3d 231 (2003) (improper cominoa evidence).

State v. Lamar205 Ariz. 431, 72 P.3d 831 (2003) (improper heatsstimony).

State v. Herrera203 Ariz. 131, 51 P.3d 353 (2002) (improper opirtestimony).

State v. Joned97 Ariz. 290, 4 P.3d 345 (2000) (testimony caniog prior bad acts).

State v. Rigg389 Ariz. 327, 942 P.2d 1159 (1997) (comment regarding Defendant’s refusal to be
interviewed).

State v. Kemd 85 Ariz. 52,912 P.2d 1281 (1996) (question regarding Defendant’s silence).
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State v. Eisenloydl37 Ariz. 385, 670 P.2d 1209 (App. Div. 1 1983).
State v. Montijol17 Ariz. 600, 574 P.2d 466 (1977).

State v. Puffed 10 Ariz. 180, 516 P.2d 316 (1973).

State v. Mirand&l04 Ariz. 174, 450 P.2d 364 (1969)("aborted" ippprarguments attempted by
prosecutor).

C. Admonitions by the Prosecutor

All improper argument by the prosecutor is rootetthé prosecutor's arguing outside of the
evidence. A prosecutor who advises the jurorssiclbsing argument that what he says is not
evidence not only shows the jury that he is fairditso helps to keep his own record “clean”.

1 Although the prosecutor misstated the law on hdeitie had previously advised the jury to
"follow the judge's instructions on the law" ratti@n the prosecutor's interpretation of the
law. The court properly instructed on the law ahlwide.State v. Purcelll17 Ariz. 305, 572
P.2d 439 (1977).

2. In State v. Allen] Ariz.App. 161, 400 P.2d 589 (1965), the prosarocdlled the
defendant "an accomplished thief". The Court oféglp found that the comment did
not constitute prejudicial error because (for bimg} “the jury was specifically told by the
prosecuting attorney at the start of his argunettthat he said ‘is not evidence, it is
argument. It is the evidence as | see it and assite it.™

3. The prosecutor arguably referred to matters midence. However, prior to these comments he
was careful to point out:
What | say to you during this argument, during ally with you is not evidence in
this matter. The only evidence that you have heamthat you have heard from the
witness stand and the exhibits that are in evideanztif | have stated some fact
and you heard it differently or you have heardfiently from a witness, please
disregard my statement of the fact and follow what yauchfrom the witness stand;
and if | misstate some point of law to you during tourse of my argument, please
disregard my statement of the law also and folt@s you hear it from the Court.

Also the trial court instructed the jury as follows

While arguments are not evidence, counsel may aeggonable inferences
from the evidence. If any comment of counsel hasasts in the evidence you
are to disregard that comment.

COURT

"(N)o error".

State v. Price]l11 Ariz. 197, 526 P.2d 736 (1974).

D. Types of Error

126



1. Invited Error

Remarks of the prosecutor, even if improper, whighinvited or occasioned by defendant's
counsel or which are in reply to defense courstelsments, as a general rule, are not grounds for
reversal unless they go beyond a pertinent repiin@ily, such remarks are viewed as error, laut th
appellate courts are reluctant to reverse such invited errors elsabhe cas&tate v.
Arredondo,111 Ariz. 141, 526 P.2d 163 (1974), even fundaat@ntor was not reversed because
it was invited by defense counsel's argument.

State v. Trostld 91 Ariz. 4,951 P.2d 869 (1997) (reference to victim’s family and failure to call an
expert witness).

State v. Crumleyi28 Ariz. 302, 625 P.2d 891 (1981).

State v. Woodd41 Ariz. 446, 687 P.2d 1201 (1984) ("'If you warknow why | offered the defendant
this plea agreement, talk to me after court.").

State v. Smitt1,38 Ariz. 79, 673 P.2d 17 (1984) (comments oddfiense attorney's job).

State v. Huffmari,37 Ariz. 300, 670 P.2d 405 (App. Div. 2 1983)toaents by defense on knowledge
of the defendant).

State v. Arredond@11 Ariz. 141, 526 P.2d 163 (1974) (comment oardizint's failure to take the
stand in reply to comments by the defense).

State v. White, 15 Ariz. 199, 564 P.2d 888 (1977) (defense cbimited prosecutor's improper
comment on credibility- not reversible).

State v. Ramire,11 Ariz. 498, 533 P.2d 665 (1975) (responsefemde counsel's opening statements
-- not reversible).

State v. Jaramilldl 10 Ariz. 481, 520 P.2d 1105 (1974) (defensgented punishmert prosecutor's
remarks about probation were invitediot reversible).

State v. Smit,01 Ariz. 214, 418 P.2d 370 (1966) (comments @andant's failure to take thersth
went beyond pertinent replyreversible error).

State v. Corte4,01 Ariz. 214, 418 P.2d 370 (1966) (responsefémsle counsel's argument about "“weak
case" went too far reversible error).

State v. Salazaz2y7 Ariz.App. 620, 557 P.2d 552 (App. Div. 2 19ré$ponse to defense's
characterization of prosecutor's theergiot reversible).

State v. Parke2 Ariz.App. 111, 524 P.2d 506 (App. Div. 1 19{&KRplaining absence of a withess
not reversible).

SUMMARIES

State v. Arredondd,11 Ariz. 141, 526 P.2d 163 (1974).
DEFENSE

Your Honor, at this time | advise the Court tredVised my client not to take the
stand and that at this time we would rest.

With regard to the privilege against self- incriation, Mr. Arredondo did not get
on the stand and you will be instructed by His Hadhe close of the case that you
cannot take that into consideration against higour jury deliberations.

During his argument to the jury the defense couregtthe defendant stand before them so that the
jury could appreciate the relative differencesize etween the defendant and the victim. The
record reflects:
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The victim, statistical-wise, was 62", 187 poumdsch means he was about my
height and about seven pounds heavier than l.am. .

John, would you come forward.

Now, this is John. He is a human being. He is feexhblood, and you see his size.
He is-l won't -say he is small, but that is his relasize in relation to me.

The defense counsel also argued:

There was no money found on the defendant, asds ihnportant, there were no
eyewitnesses to the shooting. No eyewitnesses totthenyalleged robberyor
rummaging through the wallet.

PROSECUTOR

Defense counsel said there was no eyewitnessessbdoting. That is not true. There
was one witness, right there (indicating). And konaw what, the best he could-do

Mr. Cronin called him up here, had him stand intfafryou and you know something?
That man didn't even have the guts to look youlpegjpiare in the eye. He looked down
the whole time and kept his eyes down. Isn't that?

COURT

The ... comment of the prosecutor was a commethteoiailure of the defendant to
take the stand. Both the Federal and State Cdimstgprotect the defendant from
being compelled to give evidence against himsedfjgy statute, A.R.S. 8 13-163, the
refusal of the defendant to be a witness may naoskd against him in trial.
Normally such a comment constitutes fundamentat.err

However,
...the remarks of the prosecutor did not go begguettinent reply and were not
prejudicial. The remarks were invited and occaditigethe statements of defense counsel,
hence they are not grounds for reversal.

2.Fundamental Error

Fundamental error is committed when a defendant'stiational Rights are violated by the
argument. This is usually in the context of refigrto defendant's failure to take the stand. Neotibj

at trial court level is necessary to preserve forel#al error. As indicated [$tate v. Arredondo,
111 Ariz. 141, 526 P.2d 163 (1974), though, evaeddmental error may be rendered non-reversible if
invited by defense counsel's argument. And eveddionental error is sometimes viewed as
harmless erroBtate v. ScarboroughlO Ariz. 1, 514 P.2d 997 (197SJate v. Shind09 Ariz. 361, 509
P.2d 698 (1973); see alState v. Rutledg205 Ariz. 7, 66 P.3d 50 (2003).

State v. Lond48 Ariz. 295, 714 P.2d 465 (App. Div. 2 1986)githe ethical actions of defense counsel
as inferences of guilt is prejudicial error).

State v. Decelld 13 Ariz. 255, 550 P.2d 633 (1 976)(comment effiettt that defendant did not take the
stand).
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State v. Rhode%10 Ariz. 237, 517 P.2d 507 (1973)(comment omdigiiet's failure to take the stand).
State v. Smitl,01 Ariz. 407, 420 P.2d 278 (1966)(invited enaesinot apply).

SUMMARIES

State v. Longl48 Ariz. 295, 714 P.2d 465 (App. Div. 2 1986).

In this case, the defense attorney refused ta calltain withess and defendant asked to represent
himself and call the witness. The defendant sthtgdlefense attorney refused to call the witness
because of his belief the witness would perjurediieiThe prosecutor stated in closing argument
that defense counsel's behavior was an indicatithe @redibility of the witness. The court found
this to be prejudicial error.

"We find this effort to make affirmative evidendegailt out of defense counsel's ethical behavior
to be prejudicial error. The conviction [is] reests. . ."

State v. Decellol 13 Ariz. 255, 550 P.2d 633 (1976).
PROSECUTOR

The evidence in this case, that is the photogridgathsvere entered into evidence,
and the testimony from witnesses, that came upameréestified is undisputed and
uncontradicted testimony.

No one, no one, no one got up on this stand difiedeto you contrary to what was
testified to you by the witnesses, by Joe SpeeBely Hansen, and by Jeannie
Johnston, and the testimony read to you by Estb@ibér, and the testimony of
Detective Ysasi and Nickolan.

MR. GERHARDT: Your Honor, if we may note anothejeabion?
THE COURT: Yes, indeed.

(Emphasis supplied)
COURT

The comment “no one, no one, no one got up on this stand and testified to you

contrary to what was testified to you by the witnesses” was certainly calculated to

point out to the jury that the defendant had nariahe stand and testified and was,
we believe, fundamental error.

(Reversed)

State v. Rhode4,10 Ariz. 237, 517 P.2d 507 (1973).
PROSECUTOR
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So, if we are to presumiwe are to presume Dr. Tuchler is to be the keliis case
and he is going to extentde's going to extend and explain away the following
Jeannie's failure that she did not have to explamy, or that she did not explain
away off of that witness stand, well, let's exarBineruchler more closely. Let's
examine him more closely.

COURT

This is a direct comment on the defendant's faitutake the witness stand. Whether
this was intentional or accidental is of no mom&he defense motion for a
mistrial should not have been denied. In a caseenthe defendant's rights
against self-incrimination are violated it is fungantal error.

State v. Smithl01 Ariz. 407, 420 P.2d 278 (1966).

PROSECUTOR

Counsel talked about the defendant not takingtdrelsHe gave several reasons
for which the defendant did not have to take thidstSince he has opened the door
in that area, | would like to say that one of trespns the defendant does not have to
take the stand is because when he does takeritiehstas submitted to cross-
examination; the state would be allowed to goanipaspect of the defendant's life
which might have a bearing on the case and he Wewdsked about anything that he
may have done in the past, any trouble he hadibegmy conviction that he may
havedhad, and certainly if he had been in trouddtare, he wouldn't want to take the
stand.

COURT

The present case is a clearer instance where the ieviteddoctrine does not
apply. The remarks of the prosecuting attorney Veettteyond the comments of the
defense attorney even to the extent of saying that if the defendant took the stand “he
would be asked about anything that he may have done in the past”. In Cortez, suprahe
remarks were deemed reversible error becausenyotbper and prejudicial. In the
present instance there is the added factor thatdisecutor's remarks went directly to
a specific constitutional guarantee.

This latter right has been considered to be of Bapbrtance and magnitude that
where it has been breached no resulting prejudieg Ipe shown in order to warrant a
new trial.

3. Harmless Error

State v. Vild155 Ariz. 374, 746 P.2d 1304 (App. Div. 1 1987).
PROSECUTOR
Imagine at the Pointe [sic] this person with tlejgutation at stake, and these
licenses at stake, finding out that all this tireedally hadn't financed diamonds at all
but it was cocaine. He would be furious. He woualyg, &I think there has been a
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mistake made here. | never had any idea this wasrea | can't explain this. |
don't understand this. But look at this. | havenk@uble- crossed. | can't believe
this.”

That's what your common sense tells you an inngeasbn would have done. But
what does he say on the stand? “No, I wasn't furious. No, I wasn't angry. No way.
| was going to find out afterward if it was reditye. | was going to find out if it

was redly cocaine.” That's not the emotional reaction an innocent person would have.
COURT

This was harmless error due to overwhelming evelehguilt and the defense counsel's failure to
object.

Sometimes the court on appeal will find error aoid it harmless or find no error and go on to hold
that even if the argument contained error, it vaasless. IrState v. Williamsl20 Ariz. 600, 587
P.2d 1177 (1978), the prosecutor commented onesggat evidence. Appellant argued that the
statements taken together amounted to a commehe@xercise of his Fifth Amendment right
to remain silent. After first noting that the defendant took the stand anitted his
participation in the crime, the court stated: "Eifdhese statements should be considered as
falling within the spirit ofGriffin, which we doubt, we consider the error was harmiless

State v. Rosas-Hernand@p2 Ariz. 212, 42 P.3d 1177 (App. Div. 1 2002).

State v. Harrisonl 95 Ariz. 28, 985 P.2d 513 (App. Div. 1 1998) (comment that jury could “take into
consideration” Defendant’s prior convictions was harmless).

State v. Biblgl75 Ariz. 549, 858 P.2d 1152 (1993) (commenticdim also deserved a fair trial
was harmless).

State v. Taylor]l12 Ariz. 68, 537 P.2d 938 (1975).
State v. Andersoh]O0Ariz. 238, 517 P.2d 508 (1973).

State v. Scarborough0 Ariz. 1, 514 P.2d 997 (1973)(comment on defietfgisilence aftéiranda
rights given was harmless herelear evidence of guilt).

State v. Chatmad(9 Ariz. 275, 508 P.2d 739 (1973).

State v. Taylor]09 Ariz. 267, 508 P.2d 731 (1973).

State v. Branct,08 Ariz. 351, 498 P.2d 218 (1972).

State v. Tinghitellel 08 Ariz. 1, 491 P.2d 834 (1971)(comment on ugemfif error, was harmless due
to jury instructions).

State v. Makall04 Ariz. 479, 455 P.2d 450 (1969).

State v. Piersoi02 Ariz. 90, 425 P.2d 115 (1967).

State v. Rendel9 Ariz.App. 554, 509 P.2d 247 (App. Div. 1 1973).

State v. HaJl18 Ariz.App. 593, 504 P.2d 534 (1972) (referénqxior uncharged sales was harmless
error-- also, no objection).

State v. Crankl.3 Ariz.App. 587, 480 P.2d 8 (1971).

State v. Harris134 Ariz. 287, 655 P.2d 1339 (1982)(error was lessipecause, after all, the police
caught the defendant red-handed!).

E. Cumulative Effect of Improper Arguments
131




From time to time, a case is reversed because shider number of improper arguments maditabe

v. Filipov, 118 Ariz. 319, 576 P.2d 507 (1977), the proseaejoeatedly expressed his personal
belief in defendant's guilt, referred to his natianigin, and ar%ued facts not In evidence despiteral
sustained objections. The court held that "whileare of the improper statements taken alone might
not warrant a mistrial, the cumulative effect & #ngument was prejudicial and mandates a reversal.
See als&tate v. Hughed93 Ariz. 72, 969 P.2d 1184 (1998jate v. Woodwar@1 Ariz.App. 133,

516 P.2d 589 (App. Div. 1 1973) (personal opirfiacts not in evidence, inferred that judge lookéid w
favor on the case).

State v. Eisenlord,37 Ariz. 385, 670 P.2d 1209 (App. Div. 1 1983).

On other occasions, this court has held that thruladive effect of improper
statements made in closing argument mandatesakyeitations omitted) In the
instant case, we find that the cumulative effeth@fprosecutor's remarks does not
warrant reversal. The improper remarks were Ioehat designed to inflame the jury.
They were objected to by defense counsel, sustaynsg court, and cured by
InstructionsThis court's comments and rulings, however, droiee interpreted as
condoning such misconduct. In another setting,aflitér evidence in the record and
different rulings by the court, such comments oinsel could cause reversal. We
seriously doubt, however, that such remarks inallig or collectively in the setting of
this case improperly influenced the jury in reagfigverdict and we find no significant
prejudice therefrom.

(Emphasis added)

F. Discretion of Trial Court

The granting or denial of a mistrial based on impprargument is usually within
the sound discretion of the trial court. [citatmmitted] We will not usually
review the exercise of the trial court's discreitiosuch cases unigkere is “invective
so palpably improper that it is clearly injurious.”

State v. Adams§, Ariz.App. 153, 155, 400 P.2d 360, 362 (1965).

State v. Far West Water & Sewer, 224 Ariz. 173, 228 P.3d 909 (2010).
State v. Huffmar222 Ariz. 416, 215 P.3d 390 (App. Div. 2 2009).
State v. SpegP21 Ariz. 351, 207 P.3d 604 (2009).
State v. Danf220 Ariz. 351, 207 P.3d 604 (2009).
State v. Adamg, Ariz.App. 153, 400 P.2d 360 (1965).

V1. GENERAL

Most prosecutors agree that by the time closingraegt rolls around the success of your case has
already been determined i.e. you usually cannitclictory from the jaws of defeat in your closing

Although it is true that a prosecutor is limitectlosing by what he's done or has not done)
throughout the trial, almost every prosecutor fégsmany of his close cases were won (or more
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often, especially when neophytes, lost) in fingliarent.

The following is but a series of suggestions oddnmental techniques which may help you to win a few
of those "close ones."

A. Preparation

Closing argument is not a separate and distinbbatrial. It can never be prepared for in a
vacuum but only in the context of all of the evickemhich has preceded it.

If you cannot draft 90% of your closing argumepée(ang and rebuittal) prior to trial you are simply
unprepared.

B. Demeanor

1.Confidence and Projection

People naturally tend to have confidence in pedmiehave confidence. Jurors are no exception. k&enui
confidence comes only with experience and preparsitthat experience you lack you must make up for
by overpreparation.

Further, never by word or action let the jury itifett you are inexperienced. Studies have shotthé¢ha
prosecutor who tells jurors that this is his/hst Siase (in order to be honest with them or gat th
sympathy) is making a big mistake. Jurors tenéteghrd the advice of a neophyte.

2 Certainty of Guilt

Absolutely crucial to your closing argument isdheveyance to the jury of your unequivocal ceytalrthe
defendant's guilt.

a. Don't Say It; Show It.

The most graphic and dispositive illustration &fitnportance of this factor is that it is
fundamental (reversible) error to express yourapihat the defendant is guilty.

It is however, perfectly proper to show the jubyrgour every action that Kou know the defendamuiiity.
You are limited only by your imagination in devigivays to convey this belief to the jury. For start
you might want to refer to many of the cases URBRSDPER ARGUMENT where the prosecutor's
argument was distinguished from comments of peiselie. An example not discussed in that sedion
pointing your finger at the defendant and lookimg straight in the eyes when you say something
particularly indicting about him. (Also, if you pbiyour finger at him it makes it clot easier fa jury to
do it.) You are an advocate, not a judge. Beldairpe firm in your advocacy.

b. Fairness

Most beginning prosecutors feel that they musaibeiftheir arguments or they will lose credibilitith

the jurors. In many aspects of the trial thisuis trbut not in the area of the defendant's §igitements

such as, "I know this is a tough decision for yauT don't envy your tough job"” just make it eefethe

j;cl_er)tO acquit. You must convey to the jurors thigtis the "coldest’ case you've ever tried (évEsyour
irst).

c. Lead the Juryto Convict
133
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Jurors, like most people, hate confrontations alhgmout of their way to avoid them. In returnia%
verdict the path of least resistance is to retuandict "not guilty.” You must make their guiltgrdict easy by
every means possible. Your sincerity, yo%?gmmommitment and your conscience must provide
the catalyst allowing the jurors to conquer thesithtion, fears and false doubits.

C Academic Arguments

It has been contended by some excellent triadeothat the best law students often have theshmae
adjusting to the art of presenting a case to tiieTjhis is especially the case with closing arguime

These experienced prosecutors hypothesize tiaffitutty results from the student's inabilitydistinguish
between arguing the law with a fellow studenteyéa and arguing to a jury.

Jurors are notimpressed at all by the formaitiesgument; they are impressed by argumentsraelive
concisely in a conversational manner. They waenitbneed to be "sold" on the reasons why they
should convict. If they are not "sold" they'll atgu matter how bad the defense is.

In developing your "style" try to forget the "forfrimethod of argument you learned, eschew the old
preface to your sentences "l submit to you...leard how the great salesmen, preachers and laselers
their product i.e. learn the "art" of persuasion.

D. Know the Law of Closing Argument

1. Walking the Tightrope

Experienced prosecutors know that they must leasalk a legal tightroge in closing argument. Timeist
argue ?very prejudicial inference which can be dfesan the evidence but must not go so far as ie iav
mistrial.

Itis a sad commentary, but true, that almost gintieg prosecutors know "how far they can golasieg
without inviting a sustainable objection, mistn@dtion, or reversible error. Possibly even worss; have
no idea of when to object to defense counsel'sramngp,i"fight fire with fire" or let the commentadi by.

2. Objecting to Defense Argument

Although the legal section of this chapter discaisstty prosecutorial error, much of the same law
applies to the defense attorney - he must argyelage facts which are in evidence. For example,
if the defense attorney starts telling the jury limclient has never even had a traffic tickietrpo

being unjustly charged in this case you know tisdirne to have the jury and the defense attorney
admonished.

E. Creativity
In no other area of the law will you have the opypilly to exercise your creative energy as mueh as

closing argument. This is the readlyciting aspect of trial work and you should eipldo its
fullest. The following are but a few concepts axaheples to help ignite your creative flame.

1 Preparation



Defense attorneys, like prosecutors, have fawidtes or analogies they like to use in closingpur
opposing attorney has one or more, find out wi{tiiety) are (by talking to other prosecutors who
have had cases against them or reading transafrgaises they have tried) and think up a foil.dym
win the case for you. A couple of examples are:

a.

The defense attorney always argued that the fofralaising (prosecutor argues first and last)
was like a sandwich - the real meat was in thelmiditie prosecutor, in rebuttal, stated that
the analogy was patrticularly apt in this case Isectiie defense attorney's argument was all
baloney.

In a homicide case where the decedent's body waxsfoend, the defense attorney argued,
"Ladies and Gentlemen, (the alleged victim) isdeatd; in fact, at this very moment she is
going to walk into the courtroom.” After the jurages had been glued to the courtroom
door for several seconds, the defense attorndgdicdfou see? You dont believe beyond a
reasonable doubt she's dead either.”

The prosecutor, in rebuttal, responded, "It's tniesh defense counsel said (the victim)
was coming through the door all of us lookextept the defendant.”

2 Analogies, Metaphors and Similes

Consider the use of analogies, metaphors and smmieur closing argument, especially in rebuttal
when there is no response possible. The use @& toesepts should allow your jury to identify
with your case or see the absurdity of the defarggement when taken to its logical conclusion. A
couple of examples are:

a.

A defense attorney argued vehemently that histcliemo was apprehended seven hours
after a burglary with the stolen property, coultdb@convicted of burglary or theft because
there were no fingerprints or eyewitnesses whdamn the house (implying the charge
should have been possession of stolen property).

The prosecutor in rebuttal said that, "Defensesmluwould have you believe that if the
defendant had been caught just outside (the vigtimhdow with a bag over his back,
like Santa Claus, carrying away (the victim's) prtyp he could not have been convicted of
burglary and grand theft. If this were the lawyatuld be absurd and we would never be
able to catch these criminals (pointing at therdifat). This, of course, is not the law. . ."

The defense attorney argued that the prosecuasesrested primarily on the testimony of
an accomplice and that this was totally inadecaradea waste of taxpayer money. The
prosecutor responded with the "birds of a feattgemaent,” then told the jurors that the
witness was but a tool. (Looking directly at a eater on the jury) "When a carpenter builds
your house, you don't go tell him to use a screxsdto pound a nail, you let him do the
job." (Looking directly at a teacher) ". .and yauntigo to your local school and tell the
teachers what tools must be used to train yourekicls

3. Rhetorical Questions

There has never been a criminal jury trial wheaterical questions could not form an integral qfeitte
argument, especially rebuttal. Here are but a few:
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"If the defendant was with these other people duhia robbery, why didn't he bring them in to fgati
... It'sjusta phony alibi . . ."

"Why would any woman put herself through this & Bladn't been raped?" (You should have
previously explained all of the indignities she exgnced.)

"If this had happened to you, do you think youerderget the face of the man who did it? . wduld
be burned into your memory forever."

4. Visualization

One important factor that beginning prosecutorgfaealize is that every aspect of a criminal is
staged to prevent a juror from "“feeling” the criffige juror is in the comfortable setting of the
courtroom, precluded from visiting the crime scané sits facée-face with a defendant who
doesn't look like a criminal.

You and only you can put the juror at the scerieeotrime. You absolutely must get the jurors éut o
the courtroom and at the scene. Often times, yguvaat to preface your comments with an appeal
to the jurors' common sense i.e. "You didn't havedve your common sense in the corridor when
you came into court to hear this case (hopefiyjLidge will have already said this or you hgueya
Instruction on point). In fact, if you had beerthat scene, you know that you would have no problem
at all finding the defendant guilty.

VII. OPENING YOUR ARGUMENT

The state is permitted to argue first, then therdef attorney may argue, and finally the state is
allowed to rebut any arguments made by the defafiseugh the first argument made by the
prosecutor is characterized in many ways, for magof this manual it will be characterized as
"opening argument.”

The purﬁose of the opening argument is to presaamalytical logical review of evidence to the
jury. At the same tim#ne prosecutor must explain how the facts ofdise constitute a crime.

A. Beginning Your Argument

1. Memorizing Your Argument

Most prosecutors develop a beginning which theyaziie by memory. The following are the types of
information you might want to convey to the juratshe beginning of your argument.

2. Thank the Jurors

Jurors, like everybody else, appreciate being ajgped. Don't overdo it, but a sincere "thank ytou"
the jurors for their service, time, or patience wawer hurt and may help a great deal.

Besides, you may rest assured that if you do aokttine jurors the defense attorney will. If, hogrev
the defense attorney thanks them after you ddl ibek as if he's just following your lead.

3. Explain What the Closing Argument Is

It is well that you establish your credibility gan your argument. This may be most easily acdshaal by



explaining to the jurors what your closing argurmant and are not.

a Tell them that what you say is not evidence (leetstiell them what "evidence" is e.g. the tesimon
they have heard and the exhibits admitted). Explénem that they are the final arbiters of wiet t
facts are and that their collectreeollection of the facts is better than thatoky or the defense
attorney.

b. Tell them that you will be discussing the law bat if what you say is different from what the
judge says, follow the judge's instructions. Yoghhalso add that you "will not intentionally
misstate either the law or the evidence."

C. The above statements not only make a prosecutiairappre credible and fair but also have saved
many a prosecutor on appeal when it is shownhbairbsecutor (inadvertently) misstated
the facts or misconstrued the law in closing.

4. Problems in Your Case

One issue you should always consider in the dgaffilopening argument is how to discuss problems
in your case which have been raised by the defegge.approach your problem areas positivelyne
defendant is guilty (or you wouldn't be trying hisiice he's guilty there has to be a logical aafkan for

any defense (which you should have brought oximimation).

The answer will depend upon many factors:

a. Is the problem one which is better saved for mlligicussion (when the defense attorney will not
have an op ortu?ity to respond)? Careful theufjhe doesn't raise it, the judge may not allow
you to in rebuttal.

b. Will the jury think that you are fair?

C. Can you state the problem so as to "draw the sfitii defense attomey's argument e.g. "the
defense attorney will tell you . . . but . . hé'defense attorney will claim .. . but . . ."™?

If ﬁou decide to cover the problems in opening , try to dispose of them as you would yourdose
when playing a no-trump hand in bridge - as eal ible.

B. The Heart of Your Opening Argument

The heart of a prosecutor's opening argument mailyrdevoted to a discussion of the elements of
the crime and assertions as to how the state tvadpeach and every one of them beyond a doubt.

This is effectively conveyed by the use of a visil.e. a list of the elements in large printakihi
you have previously drawn up.

As you discuss each element, and how you havegiipweork in the jury instructions and exhibits

where applicable. It is best to have the exhilpitsjary instructions right at your fingertips assit

very distracting to walk around looking for youheit as you explain your evidence. It is usuadigtb

EJIQ read keyhinstructions to the jury as then trerguwill pay more attention to them when the judge
iscusses them.

C. Closing Your Opening Argument
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The conclusion of your opening argument is an itapbpart of your argument. At this point you
should score points with the jury which will caggu through till rebuttal and at the same time
shift the burden of persuasion to the defense.

Although there are many ways of putting the deftesally and legally on the defensive, probahly t
most consistently effective is by implicitly or digfily challenging the defense attorney to answer
certain questions raised by your evidence. Alnmgstase with enough evidence to get to the juty wil
have a number of these questions inherent in & ca

The form of your argument may be '"The defensanaifawill (or may) tell you ... if he does, ask
yourselves this ..." or challenge defense couns&xplain this (or these) facts...."

The longer defense counsel spends answering yestians the less effective he will be. If he
neglects to answer your questions, the more likefll be that you can raise that fact in rebuttal

VIIl. DEFENSE ARGUMENT

A. Reasonable Doubt and the Presumption of Innecenc

The principal weapon in the defense attorney'swaegtiarsenal is the state's burden to prove the
defendant guilty beyond a reasonable doubt. Thendefnormally uses this burden and the
defendant's presumption of innocence as a sprirjfapaliscussing several minor inconsistencies or
holes in the state's case pointing out that easthicshreate a reasonable doubt resulting in aafuitt

B. Theory of the Case

Most experienced defense attorneys weave theimengiLaround a theory of the case which is
consistent with the facts which the state can goseyend any doubt but which disputes weaknesses in
the state's case.

In other words, a good defense attorney will, Ioigiof his opening, cross and direct examination
set up a theory of the case which he can "hammee'hia closing.

Some defense attorneys often try to use as mamyethas there are weaknesses in the state's case.
This may be effective if the theories are inheyethsistent. For example, the state's failure to
prove either that theft was in an amount over $it@3at the defendant was the thief.

Many beginning defense attorneys will try to argliernative or inconsistent defenses. For
example, in an assault case, some attorneys \idlltheir cross-examination around the weakness
of identification and later switch to self-deferSeurts and lawyers often buy such nonsense. Jurors
will not.

C. Red Herring and Smoke Screens

There has never been a case where a competersedatierney couldn't argue a red herring and throw
up smoke screen to confuse the jury.

State v. Rosthenhausléd 7 Ariz. 486, 711 P.2d 625 (App. Div. 1985).

The rebuttal argument of the prosecutor to a ‘eethy" argument by the defense attorney was
permissible.
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Although the argument may have been confusing @theha simulated gun is sufficient in
aggravated assault, we do not find prejudice. ifhelaed gun argument is a red herring. Nothing in
the record suggests any of the guns used weraramipilt real., Further, the court's instructions
limited the simulated gun to the crimes of armdatbeny.

D. Anticipatory Questions For and Answers To Retbutt

Many good defense attorneys throw up questiorteinargument which are rhetorical,
unanswerable or tangential to the issues in tlee Tasy will also try to anticipate the points whic
will be made by the prosecutor and answer thosespmi make light of them. Finally, the attorney
will attempt to get the jury in the frame of miadciinswer the prosecutor's arguments for him.

IX. NOTE TAKING DURING DEFENSERGUMENT

If you have properly prepared your case, you widl that very little note taking will be necessary
during defense argument. This is fortunate bedayisg to copy down alot of defense argument
(and your response to it) will only confuse youd(tater, the jury).

Try to set up your notes for rebuttal so that youleave a space for a few responses to defemsetou
points.

Be sure to watch the jurors' response to defensesels arguments. If jurors respond positively or
negatively to any of the argument or take notesupe to note and discuss the point(s) in your
rebuttal. If the jurors think it's important - i'Bportant.

X. REBUTTAL

Rebuttal argument is that point in the trial whema@secutor is permitted to rebut points made by
the defense in its closing. Rebuttal is the timeito on your rhetorical and emotional heat.

A. Begin Your Rebuttal With a "Zinger"

The importance of a strong beginning cannot beestierated. The defense attorney has just
completed his argument, and if he was any godaasscored some points with the jury. Those
points are ringing in the jurors’ ears and willtomre to ring until you begin to score.

In your preparation for trial think of the most joicicial yet proper argument and save it for the
beginning of your rebuttal. A good place to begirtlhis is the section Proper Arguments, (If the
defense felt the argument prejudiced its case gpebded on those grounds, you can rest assured it
had an impact upon the jury.) For example, rairelyar, does the defense present evidence to adifute
points made by the state.

1 Absent Withesses

A point which is often applicable, sufficiently prdicial, and surprising to the jury is the isstithe
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absent defense witness(es).

2. "Facts" Not Discussed by the Defense

Defense attorneys often will not discuss portidriib@state's case which can only point to the guil
of the accused. Explain to the jury why the defagnsered these adverse facts. (If the defense ever

objects to your rebuttal as beyond the scope oittalyou can always argue that this is the basis
for your rebuttal.)

3. Speculation and Overstatement

Defense attorneys, like prosecutors, are pernmiteldsing to draw reasonable inferences from the
evidence. You will find, however, (especially whbea defendant does not take the stand) that the
defense attorney will invite the jurors to spe@ulgion what happened. Often they will overstate
"their" case so badly that it is Impossible toijyst from the facts in evidence. In such
circumstances (if you decided not to object orabpweakly), you may want to begin with, "Do
you remember at the beginning of my opening argteguiaining that what we say is not
evidence? After hearing the defense's argumentsiyow why we have that rule.” or "While |
was sitting there listening to the defense argurnaatught for a moment | was in the wrong
courtroom.” . . "When did you hear any witness.say"

"What witness took the witness stand and said . . .?" "[Refenmsel is attempting to fool you . . ."

One thing about which you can be sure. Jurorsspdtulate about facts not filled in by the state or
defense. This speculation almabtays inures to the benefit of the defendant.

4. The Defense Opening Statement

Often the defense attorney, in his opening stateatetihe beginning of the trial) will attempt to
persuade the jurors by "testifying" that certaiarés occurred which there is no way for him to
prove. The purpose of this tactic is to blunt tiiect of the state's opening and jurors often forge
during deliberation whether they heard about tlemeguring testimony or from the defense.
Although beginning a rebuttal with a discussiothef "unfulfilled promises” in the defense's
opening statement is probably a mistake - aslisedm weak and disjointed when the jurors are
waiting for a rebuttal of the defense's closamgument - it is perfect to use immediately after
"zinger" as it supports, corroborates and compoynaisassertion that the defense is not being
straightforward and candid with the jury.

B Rebutting the Defense

1 Reasonable Doubt

Jurors don't care that much about reasonable @diubey care about is "Did he do it?". Unfortahat

all doubts are resolved against the state - therefthen a juror approaches a prosecutor after tria
and says, "We knew he did it, but there just wasi@tigh evidence", the prosecution has been
victimized by the "reasonable doubt" standarddagtexperienced prosecutor, and he'll tell you it's
happened to him or someone he knows).

Possible ways to avoid the problem are to be adkupfront with the jury. Tell them that:

a No one can define it precisely; that's why theggid/on't even define it in his jury
instructions. "It's up to you to decide."
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h Defense counsel gave only a partial explanaticeesbnable doubt.

Proof beyond a reasonable doubt is certainly oaff freyond any doubt or beyond a shadow of a
doubt. "It it were, how would we ever convict afiyfeese criminals?"

C They should follow their feelings and common seAsoubt can be raised about anything
and everything in the ordinary course of our li¥egin try to get them out of the courtroom
and at the scene when you argue this. "Ladiesemttémen, if you were at the scene and
saw this happening, would you have a reasonablat?loor "If you were outside the
courtroom and all these witnesses told you whaidvagd, would you have to leave your
common sense at the courtroom door? In fact sde has (or will) instruct you, it's an
important thing to take with you to deliberations."

d Place the reasonable doubt and presumption afénne standard in the perspective of the
constitutional liberties assigned to every defenhataa criminal trial. Point out that these
rights are just a couple of the many allowed all @ifats - right to attorney, jury of peers,
etc. (even jury instructions are merely and mamdgntations of a defendant's "rights".)

1) Jurors are aware of and resent constitutionalitetities which just allow the guilty
to be free.

2) You would be surprised how many jurors do not tthiakall defendants have the
constitutional right to be presumed Innocent aadgor guilty beyond a reasonable
doubt. That a judge would grant these rights soghrticular defendant must mean
the court is on the defendant's side.

e Try to direct the jury’s attention and focus &rtirain purpose of a trial and their dutty -
determine the truth. Jurors identify much betttir aviruth than reasonable doubt standard.

2 The Defense Theory

Normally, the defense theory should be attacketftpand not avoided. The best way to attachtiis w
one, two, or a few rhetorical questions.

a "Defense counsel said that his client did not cathisirape (robbery), etc. Ladies and
gentlemen, if this happened to you would you erget? . . ."

b. "Defegse counsel says that the state has faiieitit's case; how much more evidence could you
want?"

C. "Defense counsel claimed . . . how can that pgdsidrue in light of the fact that . . . a fact

which defense counsel doesn't dispute.”

d. "Defense counsel says the state's witnesses @&#imgthe truth. What possible motive do
they have to lie? They have nothing better to @o thake up a story against someone they
dont even know so they can send him to prisdriiey.have nothing better to do than frame an
innocent man? What motive does the defendant bdie@'t

3 Red Herring and Smoke Screens

The most important thing to remember with respeibiid portion of the defense case is to chameiefor
what it is - smoke and no substance. An appropmatiegy is the octopus which when it is in trouble or
about to be caught throws up a smoke screen asd\i#hat the defense is fleeing from are the real
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questions in the case.

The second most important thing to remember ig't cliase every red herring the defense throws out.
You'l go off on tangents and the jury will followu - they'll not only consider the point more imtgat

than itis because of your attempts to countealémibecome confused as to what the real quastibias
case are.

Pick one or two points and try to refute themrimesiner showing the jury that the defense attorasyiying
to fool them or get them to take their "eye offtthé." If you can show this, they won't believgrtgl"n%“g;1
else he had to say anyway.

4 Credibility
The major question in many cases is who is tefiiedruth (or is mistaken). In these cases evey ju
will believe that if witnesses for the state sag timng and witnesses for the defense say another
there is automatically a reasonable doubt.

It is absolutely imperative, therefore, that yoonh@er home the jury instruction that the jurors must
determine who is telling the truth before resohatiger issues; that it is their duty and respditita
decide who is right.

Concomitantly, of course, you must give them fatish reflect that your witnesses are truthful or
right and not the defendant's.

C. Analogies and Themes

In the preparation of your case try to formulateesanalogy or theme which you can weave
throughout the direct and closing.

D. Discussion of Jury Deliberations

Most jurors will have never sat on a jury trialnSequently, they will have no idea of what they are
supposed to do during deliberations.

A creative state's attorney can subtly direct amtrol
jury deliberations by anticipating deliberationipems.

1 Narrowing the Issues

By the end of argument jurors should have a dearaf the issue(s) upon which the guilt of the
defendant must turn. This may be easily accomplislyeelling the jurors, "Ladies and
gentlemen, there is only one (two or three)

Issue(s) in this case." Steer them to the meahaag from tangential.

E. Howto End Your Rebuttal

Many beginning prosecutors begin their ending lojaetically telling the jurors that there are
only a few more points they have to make. Thissstake.

End your rebuttal strongly. Be sure at the englitiaes know the exact issue(s) to be resolved and
why It (they) can only be resolved one way. In m@amgybe most) cases your strongest proper and
prejudicial argument is an emotional appeal rgjdtrthe crime in the streets which everybody
complains about, and the jurors have an opporttmdy something about.
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Always conclude with a firm “"demand-request” fguity verdict. An example might be, "Finally, kas
you to do three things:

1. After the judge reads you the instructions, | asktp go back to the jury deliberation room
and pick a foreman.

2. | ask you to take a vote.

3. | ask you to vote guilty unanimously and come Ibeeke, and give this defendant the same

speedy justice he gave the victim (or come baakdnat tell this defendant this community
will no longer tolerate this lawlessness).
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