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· Double Jeopardy: Double jeopardy applies to two unlawful restraint convictions as lesser-included offenses of two charged kidnapping counts with different intents, where the restraint was continuous throughout the victim’s ordeal.

I. Facts and Procedural History

The victim T.S. approached defendant Carlton Braidick in the bathroom and told him she was ending their relationship. Braidick became very angry and grabbed victim by the throat. He pinned her down on the bathroom floor for several minutes, then picked her up and carried her to the bedroom, where he pinned her down on the bed. T.S. was afraid that Braidick was going to rape her as he tore off her clothes and hit her head repeatedly. Eventually, though, Braidick calmed down, got off of her and walked away.
The state charged Braidick with 1) kidnapping with the intent to inflict death, physical injury, or a sexual offense; 2) kidnapping with the intent to place victim in reasonable apprehension of imminent physical injury; 3) aggravated assault; and 4) criminal damage. The jury found Braidick guilty of two counts of unlawful imprisonment, the lesser-included offense of kidnapping, and acquitted him of the other two counts.
Citing State v. Jones, 185 Ariz. 403, 916 P .2d 1119 (App. 1995), Braidick moved to dismiss one of the unlawful imprisonment convictions at sentencing. The trial court denied the motion, declining to extend the holding of Jones to a lesser-included offense. The court then placed Braidick on supervised probation for one year on each count.

II. State v. Jones and Lesser-Included Offenses

In Jones, the Court of Appeals held that kidnapping is one crime, regardless of whether it occurs as a result of varying intents, if the victim was restrained continuously from time of abduction until her release or escape. When a defendant is convicted of two counts of kidnapping with varying intents as the result of one continuous action, the appropriate remedy is to vacate the lesser of the defendant's two sentences for kidnapping. Braidick argued that Jones’ holding applied equally to unlawful restraint as a lesser-included offense of kidnapping.
The Court of Appeals agreed, noting that it had previously held that the various sections of the kidnapping statute are not separate offenses, but various ways in which a person can be guilty of kidnapping. Furthermore, double jeopardy protects a defendant from further prosecution for the charged offense and any lesser-included offense. Opinion at ¶10, citing State v. Chabolla–Hinojosa, 192 Ariz. 360, 362–63, ¶ 10, 965 P.2d 94, 96–97 (App. 1998). “Consequently, if the facts do not support multiple kidnapping convictions, they will not support multiple unlawful imprisonment convictions.” Id. 
Here, the parties agreed that Braidick’s restraint of the victim was uninterrupted. However, the state argued that there were two distinct periods of restraint because the victim was first held in the bathroom and then in the bedroom. The Court of Appeals rejected the argument that the place of restraint was determinative because the victim was never free from Braidick’s control as he moved her from room to room. The Court did, however, find that its holding does not foreclose the possibility that the state can maintain multiple kidnapping/unlawful restraint charges when, for example, the victim is freed and subsequently restrained again. 
Because that scenario did not occur here, the Court held that one of the unlawful restraint charges must be dismissed. Therefore, the Court dismissed the second count of unlawful restraint and affirmed the other conviction and sentence. 
