Arizona Court of Appeals, 
Division One

State ex rel. Montgomery v. Harris, __ P.3d __, [2013 WL 504558] (February 12, 2013).

· Drug Offenses: Carboxy-THC is a metabolite of marijuana that meets the elements of DUI pursuant to A.R.S. §28-1381(A)(3). 

· Statutory Interpretation: A.R.S. § 1–214(B) permits interpretation of singular words to include the plural in order to achieve the legislative intent of the statute.
I. Facts and Procedural History

Defendant Hrach Shilgevorkyan was stopped for speeding and unsafe lane usage. After sheriff’s deputies sent him to a command post for processing, Shilgevorkyan agreed to submit to a blood test, which revealed an 8ng/ml concentration of Carboxy–Tetrahydrocannabinol (“Carboxy–THC”). The state charged Shilgevorkyan  with two counts of DUI, including a violation of § 28–1381(A)(3), which makes it “unlawful for a person to drive or be in actual physical control of a vehicle in this state ... [w]hile there is any drug defined in section 13–3401 or its metabolite in the person's body.” (Emphasis added.)
Shilgevorkyan moved to dismiss the complaint, claiming that he could not be found guilty of DUI under subsection (A)(3) because Hydroxy–Tetrahydrocannabinol (“Hydroxy–THC”),  is “the” metabolite of marijuana and was not found in his blood. The state contended that Carboxy–THC is “a” metabolite of marijuana that falls within the scope of the statute. The trial court held an evidentiary hearing in which the State presented expert testimony about the characteristics of Hydroxy–THC and Carboxy–THC. The expert testified that, unlike Hydroxy-THC, Carboxy-THC is not psychoactive. The trial court granted the motion to dismiss and the state subsequently appealed to the superior court.

The superior court affirmed, concluding the statute was ambiguous because it was not clear whether the term “metabolite” in the statute is singular or plural. Relying on the state's expert, the superior court concluded that the legislature did not intend for the term metabolite to include more than the single active metabolite - Hydroxy THC.

II. Definition of  “its metabolite” in A.R.S. § 28-1381(A)(3)

To determine whether the phrase “its metabolite” in A.R.S. § 28-1381(A)(3) refers to a singular psychoactive metabolite or all metabolites of a drug, the Court of Appeals reviewed prior cases that effectuated the legislative intent behind the statute. The Court noted that State v. Phillips, 178 Ariz. 368, 873 P.2d 706 (App. 1994), and State v. Hammonds, 192 Ariz. 528, 968 P.2d 601 (App. 1998), held that the statute’s prohibition extended to all the proscribed substance in the body, whether or not they are capable of causing impairment. Although those cases did not expressly interpret the phrase “its metabolite,” the Court found that they stand for the proposition that the statute must be interpreted broadly to effectuate the legislature’s intent. Accordingly, the Court of Appeals held that the phrase “its metabolite” in A.R.S. § 28-1381(A)(3) includes the metabolite Carboxy-THC, even though it is not a psychoactive metabolite. 
The Court further stated that its holding is consistent with A.R.S. § 1–214(B), which permits interpretation of singular words to include the plural in order to achieve the legislative intent of the statute.

Finally, the Court rejected Shilgevorkyan’s claim that the Arizona Medical Marijuana Act provides evidence of the legislative intent because the Act is immaterial to the determination of legislative intent as it relates to adoption of the DUI statutes. 

Having determined that the superior court erred, the Court of Appeals reversed the lower court’s order affirming dismissal of the complaint and remanded the case for further proceedings. 

