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State v. Dixon, __ P.3d __, [2013 WL 388718] (January 31, 2013).

· Subject Matter Jurisdiction: Arizona has jurisdiction over a criminal offense if conduct constituting any element of the offense or a result of such conduct occurs within this state.

· Sex Crimes: The state need not prove the minor was criminally victimized during the creation of the visual depiction a defendant is charged with possessing in violation of A.R.S. §13-3553(A)(2).

I. Facts and Procedural History 

A jury convicted Joseph Dixon of twenty-four counts of sexual exploitation of a minor under the age of fifteen years by knowingly possessing, electronically transmitting, exchanging, or receiving any visual depiction in which a minor under the age of fifteen years is engaged in exploitive exhibition or other sexual conduct. A.R.S. § 13-3553(A)(2). 
II. Subject Matter Jurisdiction

Dixon claimed that the state lacked subject matter jurisdiction over his possession of the exploitative depictions because the state produced no evidence that a criminal offense had been committed when the depictions were created. The Court of Appeals affirmed that Arizona has jurisdiction over a criminal offense if “[c]onduct constituting any element of the offense or a result of such conduct occurs within this state.” A.R.S. § 13–108. Opinion at ¶ 3.Because Dixon conceded that the images that formed the basis for his convictions met the definition of an exploitive exhibition and that he possessed the images in Arizona, the trial court had subject matter jurisdiction. 
Nevertheless, Dixon claimed that the state lacked subject matter jurisdiction because it failed to present evidence that the creation of the image violated A.R.S. § 13-3553(A)(1).

III. Elements of A.R.S. § 13-3553(A)(2)

Sexual exploitation of a minor can be committed by either the creation (A.R.S. § 13-3553(A)(1)) or the possession or exhibition of a visual depiction in which a minor is engaged in exploitive exhibition or other sexual conduct (A.R.S. § 13-3553(A)(2)). Dixon argued that to convict him of the offenses charged under subsection (A)(2), the state must also prove that minor was “criminally victimized” during the creation of the image under the law at the location where it was created. In other words, if the creation of the depiction was not a crime in the jurisdiction where it was created, that depiction cannot support a conviction for the possession of that image in Arizona.
The Court of Appeals rejected Dixon’s interpretation of the statute, finding that subsections (A)(1) and (A)(2) are separate and distinct offenses and that nothing in (A)(2) requires the state to prove an additional criminal offense. The Court further rejected Dixon’s contention that the legislative purpose behind the statute was solely to protect Arizona’s children. The legislature recognized that its interest was not limited to protecting the minors depicted in the exploitative images, but extended to combating “the climate encouraging the sexual exploitation of other children” because of the harm inflicted on society as a whole. Opinion at ¶9, citing 1978 Ariz. Sess. Laws, ch. 200, § 2. Accordingly, the state had subject matter jurisdiction over Dixon’s offenses because the conduct constituting his possession of those depictions pursuant to § 13–3553(A)(2) occurred in Arizona.
Finally, the Court held that nothing in A.R.S. § 13–705 supported Dixon's argument that the state must prove the minor victim had a connection to Arizona before the offense of sexual exploitation can be punished as a dangerous crime against children. For those reasons, the Court of Appeals rejected Dixon’s appeal and upheld his convictions and sentences.
