Arizona Court of Appeals, 
Division Two
State v. Tucker, __ P.3d __, [2012 WL 6665689] (December 24, 2012). 

· Public Trial: Denial of a public trial constitutes structural error in which prejudice is presumed.
· Public Trial: A court may only close a criminal trial to the public if the party seeking to close the proceeding advances an overriding interest that is likely to be prejudiced, the closure is no broader than necessary to protect that interest, the trial court considers reasonable alternatives to closing the proceeding and makes findings adequate to support the closure.

· Verdict: The fact that a jury is unable to reach a verdict on one count does not make the existence of any fact more or less probable on another count.
· A.R.S. § 13-3116(A): Conspiracy may be the underlying felony in a conviction for misconduct involving body armor.

· Severance: The trial court did not abuse its discretion in denying the defendant’s motion to sever his trial from that of his co-defendants when the state specifically clarified which events involved the defendant and provided demonstrative exhibits for the jury that showed which defendants had participated in each aspect of the conspiracy.

· Confrontation Clause: Generally, there is no requirement that a co-conspirator’s statement satisfy the Confrontation Clause to be admissible.
I. Facts and Procedural History

Andre Armstrong, Clifton Cuttler II, and Marcus Tucker were tried together on one count of misconduct involving body armor and one count of conspiracy to commit armed robbery relating to their agreement to commit a home invasion. Cuttler and Tucker were convicted of both charges. Armstrong was convicted only of misconduct involving body armor after the jury could not reach a verdict on the conspiracy charge against him. In their consolidated appeals, they claimed that the trial court denied their right to a public trial when it closed the courtroom to all but the press. 

Armstrong further argued that the state presented insufficient evidence to support his conviction and that the trial court erred by denying his motions to sever his trial from that of his co-defendants. 
II. Constitutional Right to a Public Trial 

On the third day of trial, the judge closed the courtroom to all members of the public except the press in response to juror complaints about intimidating conduct from unnamed people in the gallery, namely photographing them with cell phones and giving them “looks.” 

Amendments VI and XIV of the United States Constitution and Article II, section 24 of the Arizona Constitution guarantee a criminal defendant a public trial. The Court of Appeals first noted that the denial of a public trial constitutes structural error in which prejudice is presumed. Closed proceedings must be rare and are only permissible when the reason for closing the proceedings outweigh the value of openness. 
The Court adopted the four-part test set forth by the United States Supreme Court in Waller v. Georgia, 467 U.S. 39 (1984), to determine whether the closure of a criminal proceeding is constitutional. Under the test,
the party seeking to close the hearing must advance an overriding interest that is likely to be prejudiced, the closure must be no broader than necessary to protect that interest, the trial court must consider reasonable alternatives to closing the proceeding, and it must make findings adequate to support the closure.
Waller, 467 U.S. at 48. The Court rejected the state’s contention that the test doesn’t apply to a partial closure. 
Applying the first part of the test, the Court found that the trial court articulated an overriding interest that justified the closure: to prevent intimidation of jurors and witnesses. However, the closure failed the second part of the test because the exclusion of the defendants’ families and police witnesses suggested the closure was broader than necessary to achieve the expressed intent. 

The trial court’s order also failed the third part of the Waller test. Nothing in the record indicated that the court considered any alternatives to its overly broad closure order. The Court of Appeals suggested several options the trial court could have considered, including an order prohibiting cell phones and posting court personnel to watch trial attendees. Such alternatives may have struck a “more precise balance between preserving the defendants’ right to a public trial and protecting jurors and witnesses.” Opinion at ¶ 17.
The Court also rejected the state’s argument that the lower court’s partial closure was a reasonable alternative because the decision was not based on the particular circumstances of the case. The Court held that a partial closure can constitute a reasonable alternative only if the partial closure under consideration is sufficiently limited to comply with the second part of the Waller test.
Finally, the Court of Appeals held that the trial court’s findings were insufficient to meet the fourth prong of the Waller test. A review of other cases applying Waller indicate that trial court must make specific factual findings. An evidentiary hearing may not always be necessary, but broad or general observations will not satisfy the test. In this case, the trial court failed to identify specific individuals who were alleged to have engaged in the intimidating conduct nor did the court question them about what they observed. The Court of Appeals also noted that if the trial court had specifically questioned the complaining witnesses, it would have been able to meet this part of the test and may have been able to craft a more reasonable alternative to the closure it eventually ordered. Its failure to do so meant that the closure was unconstitutional and the defendants were denied their right to a public trial.
III. Sufficiency of the Evidence (Armstrong) 
Although the Court of Appeals vacated Armstrong’s conviction and sentence based on the denial of a public trial, the Court went on to address Armstrong’s other claims. Armstrong challenged his conviction for misconduct involving body armor pursuant to A.R.S. §13-3116(A), which provides that a person “commits misconduct involving body armor by knowingly wearing or otherwise using body armor during the commission of any felony offense.” In this case, the underlying felony was the conspiracy to commit the home invasion.
Armstrong claimed that the state presented insufficient evidence to sustain his conviction. The Court of Appeals disagreed because the evidence indicated that the 3 other co-conspirators planned to bring in a fourth person at a meeting at which Armstrong showed up and that they told Armstrong the details of the plan. Moreover, Armstrong, along with his co-defendants, inspected the assault rifles and put on a bulletproof vest. The Court found that a reasonable jury could have convicted him on this evidence however limited his participation in the conspiracy may have been. 
The Court also rejected Armstrong’s claim that he was entitled to a Rule 20 acquittal because the jury could not reach a unanimous verdict on the conspiracy count against him. The Court held that the fact that a jury is unable to reach a verdict on one count does not make the existence of any fact more or less probable on another count. Opinion at ¶ 29, citing Yaeger v. United States, 557 U.S. 110, 120-22 (2009).

Armstrong also argued that conspiracy cannot be the underlying felony under § 13-3116(A) when that conspiracy does not require the commission of an overt act or where there is no nexus between the wearing of the armor and the felony. The Court found Armstrong’s interpretation of the statute to contravene its plain language. The statute unambiguously imposes liability for wearing body armor during the commission of any felony offense. Moreover, although the Court did not explicitly establish that a nexus between the two is required, it found that the evidence in this case established one because Armstrong put the vest on while participating in the staging of the home invasion. 
IV. Armstrong’s Motions to Sever 

Armstrong unsuccessfully filed several motions to sever his trial from those of his co-defendants. On appeal, he argued that he was prejudiced by the disparity of evidence against his co-defendants and the “rub off effect” from the evidence admitted against them. The Court of Appeals found the trial court did not abuse its discretion when it denied Armstrong’s motions. The prosecutor and state’s witnesses specifically clarified which events involved Armstrong and provided demonstrative exhibits for the jury to specify which defendants had participated in each aspect of the conspiracy. Furthermore, the trial court instructed the jury to consider the charges against each defendant separately. The Court of Appeals found that the state’s compartmentalization of the evidence and the proper instruction of the jury showed that Armstrong was not prejudiced by the joinder of the co-defendants’ trials.

V. Facially Incriminating Testimony and Confrontation Clause

Finally, Armstrong asserted that severance of his trial was required because the evidence admitted against his co-defendants facially incriminated him. Although he cited no specific trial testimony, Armstrong claimed that the jury heard about his co-defendants’ incriminating statements prior to his entry into the conspiracy but would not have heard this testimony in a separate trial because such evidence would have been excluded under Crawford. 
The Court of Appeals disagreed, noting that Armstrong failed to cite any authority to support his argument. The Court held that, even in a separate trial, a defendant is not generally entitled to exclude a former co-defendant’s testimony nor is there any requirement that a co-conspirator’s statement satisfy the Confrontation Clause to be admissible. On the other hand, a co-defendant’s confession that inculpates the defendant may not be admitted without sufficient evidence to overcome the presumption against its unreliability.

Although the Court of Appeals rejected all of Armstrong’s other claims, it vacated his conviction and sentence (and those of his co-defendants) for the violation of the right to a public trial.  The cases were remanded to the trial court for retrial. 

