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State v. Tatlow, __ P.3d __, [2012 WL 6021102] (December 4, 2012).

· Drug Court: The trial court properly considered the defendant’s drug court participation in probation revocation proceedings because the defendant signed a waiver of confidentiality when he entered the drug court program. The expiration of the waiver upon the defendant’s termination from the program did not bar reuse of that information in a later probation revocation proceeding.

·  Judicial Conduct: A court is not prohibited from using its own knowledge of the history of a case in later proceedings.  
I. Facts and Procedural History

In June 2008, Terry Tatlow pled guilty to one count of third-degree burglary and was placed on probation. In May 2010, he was accepted into the Yuma County drug court program. The program required Tatlow to sign a consent and waiver of confidentiality form and to allow the provider to disclose all information about his attendance and treatment progress to his probation officer and the court. 
At a June 6, 2011 drug court status conference, the court found that Tatlow forged an attendance sheet and terminated him from the program. The following day, his probation officer filed a petition to revoke his probation. Tatlow filed a motion to dismiss, unsuccessfully arguing that the petition was based on confidential information. The judge who presided over the drug court termination also heard the probation revocation matter and took judicial notice of the drug court findings. Those findings were then used as the basis for revoking Tatlow’s probation and sentencing him to prison. Tatlow appealed.

II. Confidentiality of Drug Court Program

First, Tatlow claims that the trial court erred when it revoked his probation based on information from the drug court program. He argued that the information was confidential as a matter of federal law, specifically 42 U.S.C. § 290dd. The Court of Appeals found no evidence that federal confidentiality laws applied to this drug court program. Nevertheless, the Court held that, even if those laws and realated regulations applied, the lower court did not err because Tatlow signed a consent and waiver of confidentiality form that explicitly allowed disclosure of the type of information used to terminate his participation in drug court. The Court rejected Tatlow’s claim that the waiver did not apply to his probation revocation proceeding because it expired upon his termination from the drug court program. The Court found that federal regulations permit the redisclosure of such information to carry out official court duties. See 42 C.F.R. § 2.35.

III. Sufficiency of the Evidence

Next, Tatlow argued that there was insufficient evidence to support the court’s finding that he violated the terms of his probation. The Court of Appeals disagreed, noting that the state presented evidence that Tatlow caused his attendance sheet signature to be forged and failed to comply with all the requirements of drug court. The Court found no basis for Tatlow’s claim that the information used to revoke his probation was so confidential, even he had no access to it. The record reflected that the court spoke directly to Tatlow and his attorney about the forged signature; therefore, he knew exactly why the court terminated him from drug court.

IV. Judge’s Recusal

Finally, Tatlow contended that the trial judge should have recused herself from hearing the revocation proceeding because she had personal knowledge of the drug court termination. The Court of Appeals held that there is no legal prohibition against a court using its own knowledge of the history of the case in later proceedings.  The use of such knowledge does not constitute bias or partiality. 
