Arizona Court of Appeals, 
Division Two
State v. Nottingham, __ P.3d __, [2012 WL 6082795] (December 6, 2012), abrogating State v. Strickland, 113 Ariz. 445, 556 P.2d 320 (1976).
· Identification: A Dessureault hearing is not required when the pretrial eyewitness identification occurred at a prior trial or hearing.
· Identification: The trial court must give a cautionary jury instruction when a defendant presents evidence that a pretrial identification was made under suggestive circumstances that might bring the reliability of the eyewitness testimony into question, even if a pretrial Dessureault hearing is not required. 

I. Facts and Procedural History

Three Tucson convenience stores were robbed in summer 2010. None of the store clerks was able to identify Nelson Nottingham from a photographic lineup shown to them within weeks after the robberies. Nevertheless, police found sufficient evidence to arrest him for those offenses. At the first trial, the court allowed the clerks to identify Nottingham over his objection. However, the jury was unable to reach a verdict.

Prior to the second trial, Nottingham filed a motion to suppress any pretrial and in-court identifications based on the clerks’ identification of him at the first trial. The trial court denied the motion finding that Dessureault didn’t apply to identifications that occur at trial. At the retrial, the clerks identified Nottingham as the person who committed the robberies. The jury convicted him on all counts. 
II. Prior In-court Identifications 

Nottingham argued that the in-court identifications of him at the first trial were unduly suggestive because the clerks had previously been unable to pick him out of a line-up and his presence as the only non-attorney at the defense table made it clear he was the suspect. The Court of Appeals found support for his argument in State v. Strickland, 113 Ariz. 445, 556 P.2d 320 (1976), in which the Arizona Supreme Court applied Dessureault and found a witness’ identification of a defendant at the preliminary hearing was unduly suggestive.  
However, the Court of Appeals held that the United States Supreme Court’s ruling in Perry v. New Hampshire, __ U.S. __, 132 S.Ct. 716 (2012), essentially abrogated Strickland. Perry held that the Due Process Clause does not require a trial judge to conduct a pretrial hearing on the reliability of an eyewitness identification if it was not arranged by the police.  Based on this ruling, the Court of Appeals found that Strickland has been “overtaken by Perry to the extent the former case found that subsequent in-court identifications could be precluded based on suggestive in-court identification procedures that did not involve ‘improper state conduct.’” Opinion at ¶ 10. For that reason, the Court held that the trial court did not err when it denied Nottingham’s request for a pretrial Dessureault hearing.
Nevertheless, the Court found that the reasoning in Perry demanded that the trial court grant Nottingham’s request for a jury instruction on identification evidence. The Perry court’s holding was based in part on the fact that the adversary system provides several protections for identifications that made during criminal trial proceedings, including the right to cross-examination of the eyewitness and the use of a specific jury instruction. The trial court’s refusal to provide an instruction cautioning the jury about eyewitness identifications meant that Nottingham was denied one of those necessary protections. Therefore, the Court of Appeals held that a cautionary jury instruction is required when a defendant presents evidence that a pretrial identification was made under suggestive circumstances that might bring the reliability of the eyewitness testimony into question. 

Applying that standard, the Court found that Nottingham was entitled to such an instruction and, given the state’s reliance on identification testimony, the failure to provide a relevant eyewitness identification jury instruction was reversible error. Accordingly, the Court of Appeals reversed Nottingham’s convictions and remanded the case to the superior court for retrial. 
