Arizona Court of Appeals, 
Division Two
State v. Butler, __ P.3d __, [2 CA-CR 2011-0264] (August 29, 2012). 


Co-defendant’s case: State v. Francis, 224 Ariz. 369, 231 P.3d 373 (App. 2010).
· Drug Offenses: In order to convict a defendant charged with possession of a weapon during a felony drug sale, A.R.S. § 13-3102(A)(8), the state must prove, at minimum, that the defendant could have used the weapon to further the underlying drug offense. 

· Duplicitous Indictment: A “duplicitous charge” is one that alleges multiple crimes due to the presentation of evidence at trial, whereas a “duplicitous indictment” is one that, on its face, alleges multiple crimes within one count. A duplicitous indictment is apparent from its text and gives a defendant notice as to the defect.

· Other Act Evidence: The admission of a sheriff’s property receipt for a large amount of currency need not be analyzed under Rule 404(b) because the evidence was inexorably intertwined with other evidence of drug trafficking. 
· Law of the Case: The law of the case doctrine does not apply to an appellate decision issued in a co-defendant’s case.

· Batson: The Court of Appeals will not second guess a trial court’s credibility determination accepting a prosecutor’s race neutral decision to strike a minority juror. 

I. Facts and Procedural History
On September 19, 2006, police observed Rohan Butler drive a burgundy car into the garage of a house. About an hour later, Butler opened the garage door, parked the car on the street, and returned to the house. Twenty minutes later, Butler’s codefendants arrived in a white car and went inside the house. 
Later, Butler drove away in the burgundy car with the other two following him in their vehicle. Police officers executed a search warrant at the house and found a loaded 9mm pistol on a bed, crates, shipping boxes, packaging materials, a fifty-pound scale, marijuana, and ledgers. 
Police also executed a warrant at the house to which Butler drove with the codefendants and found Butler holding 3 cell phones, bales of marijuana and other evidence of marijuana for sale. During the execution of the warrant on the second house, officers asked Butler whether he could open the locked door to the master bedroom. Butler denied having a key to it. After forcing the door open, officers found two handguns, a drug ledger, and a cell phone box with $13,000 cash in the bedroom closet. 
Rohan Butler was convicted of conspiracy to possess or transport marijuana for sale, possession of marijuana for sale, and possession of a deadly weapon during a felony drug offense.
II. Issues on Appeal

A. Sufficiency of the Evidence
Butler claimed that the trial judge should have granted his Rule 20 motion because the state failed to present sufficient evidence that he had been in the locked bedroom of the second house where the two guns were found or that he had seen the gun on the bed in the first house. The Court of Appeals reviewed the evidence de novo to determine whether sufficient evidence supported every element of the offense. 

Butler was charged with possession of a deadly weapon during a felony drug offense under A.R.S. § 13-3102(A)(8), which proscribes knowingly “possessing a deadly weapon during the commission of any felony [drug] offense.” The Court held that “[b]ecause the statute also specifies that possession must occur ‘during’ the commission of a predicate drug crime, § 13-3102(A)(8), the state must prove, at minimum, that the defendant could have used the weapon to further the underlying drug offense.” Opinion at ¶ 10 [internal citation omitted]. The Court found that the state presented sufficient evidence that Butler knew of and constructively possessed the gun found in first house because he was at the sparsely furnished house for over an hour and had a view of the bed where the gun was found. 
B. Duplicity

Next, Butler argued that the weapons charge was duplicitous because the charge alleged he possessed all three handguns. The state conceded that it charged three separate counts of weapons misconduct in a single count, but claimed that the error was not fundamental. 

The Court noted that the error was not a “duplicitous charge,” as Butler alleged, but a “duplicitous indictment.” “A ‘duplicitous charge’ is one that alleges multiple crimes due to the presentation of evidence at trial, whereas a ‘duplicitous indictment’ is one that, on its face, alleges multiple crimes within one count.” Opinion at ¶ 13, citing State v. Paredes-Solano, 223 Ariz. 284, ¶¶ 4-5, 222 P.3d 900, 903 (App. 2009). Unlike a duplicitous charge, a duplicitous indictment is apparent from its text and gives a defendant notice as to the defect.  Accordingly, a defendant may file a pre-trial motion pursuant to Rules 13.5(e) and 16.1(b), Ariz. R. Crim. P. to cure a duplicitous indictment.  Because Butler failed to seek any curative measures, the Court held that he waived any error and instead simply gambled and lost.
C. Property Receipt

When police searched Butler’s car, they found a Georgia sheriff-issued property receipt for a shoe box containing a large amount of U.S. currency. On appeal, Butler claimed the trial court erred in admitting the evidence. 

1. Hearsay/Confrontation Clause
First, Butler claimed the evidence violated his rights under the Confrontation Clause. Because Butler failed to make a specific objection to the evidence, the Court of Appeals reviewed the matter for fundamental error. 
The Court rejected Butler’s argument because the state presented substantial evidence of his guilt, including the evidence that Butler was in the houses where the drugs were found, that his actions were consistent with drug activity, and that he had guns and ammo in his car. Furthermore, Butler failed to show that the jury would have reached a different result if the evidence had been precluded or he had cross-examined the deputy who wrote the receipt.
2. Rule 404

Second, Butler argued that the admission of the receipt was improper character evidence. The Court found that the receipt was inexorably intertwined with the other trafficking evidence because the receipt was dated one week before the Arizona events in question and because large amounts of cash are often associated with drug trafficking. Thus, the evidence was not analyzed under Rule 404(b).
3. Rule 403

Finally, Butler claimed that the evidence was unduly prejudicial because the receipt invited jurors to speculate that he was involved in unspecified criminal activity in Georgia. Butler alleged that the trial court failed to weigh the prejudicial effect against the probative value of the evidence. The Court was not convinced that the trial court failed to weigh the prejudicial effect against the receipt’s probative value because the judge stated that the evidence “doesn’t get more probative than this.” Opinion at ¶ 34. 
D. Batson Challenge
During voir dire, Butler unsuccessfully challenged the state’s striking of two African-American jurors. On appeal, the state argued that the law of the case precluded the Court from considering the merits of Butler’s Batson challenge because the Court had rejected his codefendant’s argument in a separate memorandum decision. The Court rejected this argument because the memorandum decision is the law of the case only as to the parties involved in that decision. 
Butler claimed that the prosecutor’s reasons for striking the jurors was pretextual and subjective. However, the Court upheld the trial court’s ruling that the prosecutor offered race-neutral reasons for striking the jurors. The Court refused to question the trial judge’s determination of the prosecutor’s credibility when offering those reasons. 

Therefore, for the reasons set forth in the opinion, the Court upheld Butler’s conviction and sentence. 
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