Arizona Court of Appeals, 
Division Two
State v. Estrella, __ P.3d __, [2 CA-CR 2011-0076] (September 6, 2012).

· Search and Seizure: Defendant did not have a reasonable expectation of privacy in placement of GPS tracking device on his employer’s vehicle.
· Search and Seizure: A person travelling on a public road has no reasonable expectation of privacy in his movements from one place to another, especially where the government’s monitoring is short-term and where the driver has borrowed another person’s vehicle without any knowledge of whether it is being tracked by GPS.

I. Facts and Procedural History
After receiving information that a Sierra Vista company’s van may be used to transport illegal drugs to Tucson, a DEA agent placed a GPS tracking device on the company’s van while it was parked in a public parking lot. The agents electronically monitored the whereabouts of the van until a few days later, when the device transmitted information showing the van moving north from Sierra Vista. Agents then established physical surveillance of the van and notified DPS that the vehicle might be transporting marijuana. A DPS officer located the van and conducted a traffic stop for speeding and excessive window tint. The driver Xavier Estrella was arrested for an outstanding warrant. A subsequent search of the vehicle revealed several bundles of marijuana. 
Estrella was indicted on one count of transportation of marijuana for sale over two pounds; one count of possession of marijuana for sale over four pounds; and one count of possession of marijuana over four pounds. Estrella moved to suppress the evidence, alleging that the warrantless placement of the GPS device violated his Fourth Amendment rights. The trial court denied the motion and Estrella was convicted on all three counts at trial.
II. Motion to Suppress

A. Majority Decision

On appeal, Estrella relied on the United States Supreme Court decision in United States. v. Jones, __ U.S. __, 132 S. Ct. 945 (2012), for his argument that the warrantless placement of the GPS device violated his Fourth Amendment rights. The Court of Appeals considered Estrella’s argument under two theories raised in Jones: (1) common-law trespass and (2) reasonable expectation of privacy.
The Court of Appeals quickly dismissed Estrella’s trespass argument because he failed to raise it in the lower court. Because Estrella did not argue that the error was fundamental and the Court found no fundamental error, the argument was waived.
Estrella also asserted that the placement of the GPS device and subsequent electronic monitoring violated his reasonable expectation of privacy. The Court of Appeals was not persuaded that Estrella had any expectation of privacy in the placement of the device because he failed to provide any evidence that he had permission to drive the van or any interest in his employer’s vehicle at the time the device was placed on the van in a public parking lot.

Estrella further argued that he had a reasonable expectation of privacy in his personal movements. However, a majority of Court found that the remote electronic monitoring of the van’s movement on public roads is “considerably less intrusive” than a physical search of the vehicle’s interior, thus lessening any expectation of privacy. Relying on Jones and United States v. Knotts, 460 U.S. 276 (1983), the Court noted that a person travelling on a public road has no reasonable expectation of privacy in his movements from one place to another, especially where the government’s monitoring is short-term and where the driver has borrowed another person’s vehicle without any knowledge of whether it is being tracked by GPS. Opinion at ¶ 12.
Estrella claimed that even short-term monitoring may violate a person’s expectation of privacy. The Court rejected the applicability of the argument where, as here, the use of the device was much more limited than in Jones and where police initiated physical surveillance shortly after determining that the van was moving. Furthermore, the Court noted that Estrella failed to present any evidence contradicting the trial court’s finding that the length of time the police used the tracking device was neither excessive nor unreasonable. Therefore, because Estrella did not show that he had a reasonable expectation of privacy in the van or its movements, the trial court did not err in denying the motion to suppress.
B. Dissent

Judge Peter Eckerstrom joined Judges Brammer and Howard in finding that Estrella waived his common law trespass argument, but disagreed with his colleagues about Estrella’s reasonable expectation of privacy.  Eckerstrom wrote that he would conclude that “remote, electronic, non-consensual tracking of a person’ movements with a GPS monitor intrudes upon a person’s reasonable expectation of privacy.” Opinion at ¶20. Eckerstrom argued that, because people anchor their expectations of privacy in what they reasonably expect another person to perceive, whether that person’s actions may occur within “hypothetical public view” does not always resolve the question of whether those actions are exposed to the public. Under that theory, Eckerstrom writes, a person travelling on a public road may not have make an impression on another driver (s)he briefly passes while ostensibly in public view.  
Additionally, citing the concurrences of Justices Alito and Sotomayor in Jones, Eckerstrom stated that a majority of the U.S. Supreme Court implicitly declined to adopt the reasoning in Knotts that a person has no reasonable expectation of privacy in his movements on a public road. Finally, Eckerstrom argued that, because private features may be discovered during even short-term monitoring, the majority erred in using the length of the GPS monitoring as a factor in its decision. 
In reply to Eckerstrom’s dissent, the majority noted that the “test for whether a search has occurred is whether a person has a reasonable expectation of privacy in the objects, activities or statements he intends to keep private, not whether a person reasonably expects a particular method will be used to discover the information.” Opinion at ¶ 13.

III. Lesser-Included Offenses

The parties agreed that counts two and three of the indictment were lesser-included offenses of count one. Therefore, the Court vacated the convictions on those two counts. 
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