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· Other Acts: Evidence of a defendant’s prior sexual conduct with the child victim of a sexual offense — Garner evidence — is not inherently intrinsic; whether it is depends on whether it directly proves the charged act or (2) is performed contemporaneously with and directly facilitates commission of the charged act.
· Other Acts: Garner evidence may be admissible under Rule 404(b) if not offered to prove the defendant’s propensity to commit the charged act, or under Rule 404(c) if offered to prove the defendant’s propensity to commit the charged act.

I. Facts and Procedural History

The state charged Patrick Ferrero with three counts of sexual conduct with a minor. The prosecutor sought to admit evidence of other uncharged acts against the same victim, namely that Ferrero forced the victim to expose himself 30 minutes before committing the charged act. The trial court admitted the evidence to show Ferrero’s sexual disposition toward the minor, but did not screen the evidence under Rule 404(c). The jury convicted Ferrero on all charges. 
The Court of Appeals held that the trial judge’s failure to screen “Garner
 evidence” under Rule 404(c) required reversal.

II. Garner Evidence

In Garner, the state offered evidence that the defendant previously had oral sex with the victim of the charged offense. On appeal, the court held that “[i]n a case involving a sex offense committed against a child, evidence of a prior similar sex offense committed against the same child is admissible to show the defendant’s lewd disposition or unnatural attitude toward the particular victim.” Garner, 116 Ariz. at 447, 569 P.2d at 1345. Courts later interpreted the decision to always allow the admission of evidence of prior sexual acts with the same child victim, even if offered to prove the defendant’s propensity to commit the charged act.
III. Rule 404(c) Screening
The Arizona Supreme Court promulgated Rule 404(c) twenty years after Garner. In State v. Garcia, 200 Ariz. 471, 476 ¶ 31, 28 P.3d 327, 332 (App. 2001), the Court of Appeals held that Garner evidence is subject to Rule 404(c) screening. The Supreme Court agreed with the Court of Appeals that when, as here, the prosecution offers Garner evidence to prove the defendant’s propensity to commit the charged sexual offense, the evidence must be screened under Rule 404(c).
However, the Supreme Court disagreed that Garner evidence is always subject to Rule 404(c) screening. “If the evidence is offered for a non-propensity purpose, it may be admissible under Rule 404(b), subject to Rule 402’s general relevance test, Rule 403’s balancing test, and Rule 105’s requirement for limiting instructions in appropriate circumstances.” Opinion at ¶12. 

IV. Intrinsic Evidence
Because Rule 404(b) and (c) evidence applies only to “other acts,” the court must also consider whether the evidence is so intrinsic to the charged offense that it is not an “other act.” 
Evidence of another act is intrinsic only if it (1) “directly proves the charged act” or (2) “is performed contemporaneously with and directly facilitates commission of the charged act.” Opinion at ¶ 20. The Court further held that the intrinsic evidence doctrine may not be invoked merely to “complete the story” or because evidence “arises out of the same transaction or course of events” as the charged offense. Id.
Under this definition, Garner evidence is not inherently intrinsic and is, therefore, subject to Rule 404(c) screening if admitted to prove sexual propensity. Ferrero’s uncharged act was qualitatively different and constituted a separate act of sexual abuse. Moreover, although the uncharged act facilitated the charged act, it did not occur contemporaneously.  Therefore, because the uncharged act was not intrinsic, the trial court erred in admitting the evidence without the Rule 404(c) screening.
� State v. Garner, 116 Ariz. 443, 569 P.2d 1341 (1977).





