Arizona Supreme Court
State v. Manuel, __ P.3d __, [2011 WL 6372855] (December 21, 2011).

· Change of Judge: Under the previous version of Rule 10.2, a capital defendant is not entitled to a change of judge when the case is reassigned after the state files the notice of intent to seek the death penalty.
· Search and Seizure: A protective sweep of the hotel room immediately adjacent to the area where the defendant was detained was a valid search incident to arrest where police lifted the bed to check for persons who may be hiding underneath it.  

· Prosecutorial Misconduct: In the absence of evidentiary support, it is improper for a prosecutor to intimate that a defense expert witness reached his conclusions solely for pecuniary gain.

· Sentencing: A defendant is not entitled to a jury’s recommendation of the type of life sentence to be imposed by the court.

· Juror Misconduct: The defendant is not entitled to an immediate mistrial whenever a juror has consumed alcohol during a capital trial absent a showing of prejudice.

I. Facts and Procedural History
Jahmari Manuel shot and killed a pawn shop owner during a robbery. He and his girlfriend fled to North Carolina where local law enforcement found them at a hotel. A SWAT team entered Manuel’s room, forced him to the floor and handcuffed him. His girlfriend then appeared in the doorway and was detained. Officers performed a sweep of the room, looking for other occupants. They lifted a mattress and saw a pistol. They then asked the girlfriend for permission to search the room for guns and drugs, which she granted. The officers then seized the weapon. At trial, the judge denied Manuel’s motion to suppress the gun.  
A jury convicted Manuel of first degree murder, first degree burglary, armed robbery, and misconduct involving weapons. After finding the presence of one aggravating factor (pecuniary gain), the jury sentenced Manuel to death. 

II. Motion for Change of Judge 

Manuel argued that the trial court erred in denying his Rule 10.2 motion, filed four years after the state’s notice of intent to seek the death penalty and ten days after the case was reassigned to a new judge.  At the time, Rule 10.2 permitted a change of judge in a capital case only within 10 days after the death penalty notice was filed. Rule 10.2(c) permitted a peremptory change of judge within 10 days of assignment only in non-capital cases. (The rule has since been changed to eliminate the distinction between capital and non-capital cases.)

The Court rejected Manuel’s claim that the rule gave a capital defendant less opportunity to change judges than a non-capital defendant, citing the rule’s provision allowing a change of judge before and after the filing of a death penalty notice. 

III. Protective Sweep of Hotel Room Incident to Arrest
Manuel claimed the search of his hotel room and seizure of his gun was an improper search incident to arrest, pursuant to the U.S. Supreme Court’s holding in Arizona v. Gant, 129 S. Ct. 1710 (2009). Manuel also challenged the girlfriend’s consent. 
The Court concluded that that the warrantless sweep of the room was lawful under Maryland v. Buie, 494 U.S. 325 (1990), without reaching the consent issue. Buie authorizes a protective sweep of the area “immediately adjacent” to the place of arrest, without reasonable suspicion, for officer safety purposes. The hotel room was immediately adjacent to the place where Manuel was detained. Under Buie, officers may search under a hotel bed because someone could hide under there. Because the officer was entitled to lift the bed and discovered the gun in plain view, the trial court did not err in denying the motion to suppress.
IV. Prosecutorial Misconduct

Next, Manuel contended that the prosecutor’s argumentative comments and vigorous cross-examination of the defense expert witness constituted misconduct. The Court rejected the claim, finding that the judge’s cautionary instructions cured any possible prejudice arising from the inappropriate arguments. 
The Court found no problem with the prosecutor’s questions about the defense expert’s income derived from his work as a criminal defense witness. However, the Court held that it was improper for the prosecutor to intimate that the expert reached his conclusions solely for pecuniary gain, in the absence of evidentiary support for this argument. Nevertheless, because Manuel failed to show the remarks prejudiced him either individually or collectively, the Court did not find that the misconduct denied Manuel a fair trial. 
V. Jury Life Sentence Recommendation
During penalty deliberations, a juror asked the court if the jury could recommend the type of life sentence it might impose. After consulting with counsel, the court answered “no.” Citing A.R.S. § 13-752(A), which gives the court the responsibility of determining the type of life sentence a defendant receives, the Supreme Court found that the trial court correctly answered the juror’s question and held that a defendant is not entitled to a jury’s recommendation on this issue.
VI. Drunken Juror

Manuel argued that the trial court abused its discretion in failing to grant a mistrial because a juror was drunk during one day of testimony. During the penalty phase, a juror alerted the court that another juror returned from lunch drunk. Manuel asked for a mistrial, but the court dismissed the jury for the rest of the day and ruled that, when the trial resumed, the afternoon testimony would be repeated. 
The Court upheld the trial court’s decision to deny the motion for a mistrial because there was no evidence that the drunken juror was impaired on any other day but the one in which the jury was dismissed. The trial judge acted appropriately in dismissing the jury for the remainder of the day and repeating that day’s testimony on the following day. The Court further declined to adopt a per se rule mandating an immediate mistrial whenever a juror has consumed alcohol during a capital trial absent prejudice.

VII. Death Sentence Review

Pursuant to A.R.S. § 13-756(A), the Court then reviewed the death sentence to determine whether the jury abused its discretion in finding aggravating circumstances and imposing the death sentence. The Court found the trial judge properly instructed the jury that the state had to prove that pecuniary gain was a “motive, cause, or impetus for the murder and not merely the result of the murder.” The testimony that Manuel was broke at the time of the crime and had asked his girlfriend to pawn a necklace in the victim’s shop was sufficient to support the jury’s finding. Additionally, the Court upheld the death sentence, finding that the defense failed to establish a strong causal relationship between the mitigating circumstances and the murder. 

Therefore, for the reasons set forth above, the Supreme Court upheld Manuel’s convictions and sentences. 
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