Arizona Supreme Court
Mario W. v. Kaipio, __ P.3d __, [2012 WL 2401343] (June 27, 2012), vacating 228 Ariz. 207, 265 P.3d 389 (App. 2011).

· Search and Seizure: The physical seizure of a DNA sample pursuant to A.R.S. § 8-238 is constitutional as to all juveniles, regardless of whether the court has found probable cause.

· Search and Seizure: The extraction of a DNA profile from a buccal swab sample is a second seizure that is unconstitutional if it occurs before adjudication or exigent circumstances such as a juvenile’s failure to appear.

I. Facts and Procedural History

This opinion is a consolidation of seven juvenile delinquency cases. In all seven cases, the juveniles were charged with an offense listed in A.R.S. § 8-238. In five of the seven cases, the trial court found that probable cause existed to believe the juvenile committed the charged offense. The court ordered each of the seven juveniles to provide a DNA sample as a condition of release. The juveniles objected, arguing that the requirement was unconstitutional because it violated the Fourth Amendment, the right to privacy and the Equal Protection Clause. The trial court denied relief. The juveniles filed special actions in the Court of Appeals. The Court issued a stay of the trial court’s decision and consolidated the cases.

The Court of Appeals held that under A.R.S. § 8-238, a juvenile cannot be required to submit a DNA sample unless the court first finds probable cause exists to believe the juvenile committed one of the offenses listed in the statute.

II. The Seizure of DNA Samples from Pre-Adjudicated Juveniles

Before deciding the constitutional issue raised by the juveniles, the Arizona Supreme Court clarified what was not at issue in the case. The parties agreed that: the DNA sampling was a Fourth Amendment issue, none of the juveniles had been adjudicated delinquent, the state did not suspect that the DNA profiles would provide investigative assistance in another case, or that the profiles would help identify who the charged juveniles were. The state claimed that the statute permitted use of the DNA profile to investigate whether the juvenile committed other uncharged crimes, even without reasonable suspicion.
Turning to the Fourth Amendment issue, the Court held that a totality of the circumstances test applied and found that the statutory scheme at issue involves two separate searches privacy intrusions. First, the state physically seizes a buccal cell sample from the juvenile. The Court held that this seizure is akin to the taking of fingerprints; it is a minimal intrusion into an arrestee’s privacy. Although the state offered several justifications for taking a buccal sample from juvenile arrestees, the Court found just one compelling. The state has an important interest in locating an absconding juvenile and determining whether the located person is the same one previously charged. This exigency justifies taking the buccal swab sample “even if a formal judicial determination of probable cause was not made at the advisory hearing.” Opinion at ¶ 25. 
The second invasion of privacy comes from the processing of the buccal swab samples. The state unsuccessfully relied on the fingerprint analogy to justify this seizure. However, the Court noted that once fingerprints are obtained, they can be used for investigative purposes without further privacy intrusions. In contrast, the sample must be processed to obtain the DNA profile with individual genetic markers.

The Court held that the benefit of obtaining a DNA profile in the weeks between an advisory hearing and trial is speculative. Thus, the Court found that the “state’s access to a profile will not be significantly delayed by deferring processing of the sample until the typical juvenile is adjudicated delinquent.” Opinion at ¶ 29. If, however, the juvenile absconds prior to trial, an exigency exists that permits the state to obtain a DNA profile upon the juvenile’s failure to appear. 

