United States Supreme Court
United States v. Jones, __ U.S. __, [2012 WL 171117] (January 23, 2012).

· Search and Seizure: Installing a GPS tracking device to a vehicle and then using it to track the vehicle’s movements constitutes a search under the Fourth Amendment.

I. Facts and Procedural History

Police investigating Antoine Jones for narcotics trafficking obtained a search warrant to use an electronic tracking device on Jones’ car. The warrant authorized installation in the District of Columbia within ten days but police installed it on the eleventh day in Maryland. The GPS device remained on Jones’ car for four weeks, tracking the car’s movements and relaying more than 2,000 pages of data. 

After Jones was arrested and indicted, he challenged the search warrant. The district court granted the motion as to data relayed from Jones’ garage, but not data obtained while Jones traveled on public roads. The DC Circuit Court of Appeals reversed the conviction, finding the warrantless use of the GPS device violated the Fourth Amendment. 

II. The Fourth Amendment Trespass Test
Although the Court quibbled about the reach of its decision, it unanimously held that “the government’s installation of a GPS device on a target’s vehicle, and its use of that device to monitor the vehicle’s movements, constitutes a ‘search.’” Opinion at ¶ 8. Justice Scalia, writing for the Court, relied on the text of the Fourth Amendment and originalist principles in finding that the key to its opinion was the fact that the government trespassed on private property for the purpose of obtaining information.  
The government argued that the reasonable expectation of privacy test set forth in Katz v. United States, 389 U.S. 347, 351 (1967), precluded relief for Jones because the car on which it attached the GPS device travelled on public roadways. The Court held that the common law trespassory test set forth in early Fourth Amendment jurisprudence was was expanded, not repudiated, in Katz. 

The Court differentiated two cases in which it held that the government did not violate the Fourth Amendment by placing a beeper in a container belonging to a third party. In United States v. Knotts, 460 U. S. 276 (1983), and United States v. Karo, 468 U. S. 705 (1984), the question was whether the beeper, installed with the original owner’s consent, constituted a search when the container was delivered to a buyer who did not know about the beeper. Unlike Knotts and Karo, Jones did not consent to the placement of the tracking device, which was in his possession at the time the device was installed. Here, the government trespassed on Jones’ property by attaching the device to his car without his knowledge or consent and without a valid warrant.  However, the Court noted that cases involving the transmission of electronic signals without trespass would still be subject to the reasonable expectation of privacy test. 
III. Concurrences
Although Justice Alito joined in the outcome, his concurrence rejected the trespass test and focused the analysis solely on the reasonable expectation of privacy test. Justice Alito, joined by three other justices, also questioned whether a longer GPS search - and the type of crime being investigated - would change the analysis regarding the subject’s expectation of privacy. The majority opinion said it would not. Justice Sotomayor, in her concurring opinion, suggested the Court should reconsider whether a person has no reasonable expectation of privacy in information voluntarily disclosed to third parties, given the changes of the digital age. 
