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Missouri v. Frye, __ U.S. __, 2012 WL 932020 (March 21, 2012).

· Plea Offers: Defense counsel has a duty to communicate formal plea offers from the prosecution. 

· Ineffective Assistance of Counsel: The Sixth Amendment right to effective assistance of counsel extends to the consideration of plea offers that lapse or are rejected. A defendant may show that counsel was ineffective as to the communication of a plea offer by establishing that a reasonable probability exists that (1) he would have accepted the plea offer had he been afforded effective assistance of counsel, and (2) the plea would have been entered without the prosecutor canceling it or the court rejecting it.

I. Facts and Procedural History

In August 2007, Galin Frye was charged with driving with a revoked license, a felony due to his three previous convictions for the same offense. On November 15, the prosecutor sent a written plea offer to Frye’s attorney. The attorney never communicated the offer to Frye and the offer expired on December 28. On December 30, Frye was again arrested for driving with a revoked license. At his arraignment, he pleaded guilty without a plea agreement. The trial court subsequently sentenced him to three years in prison.
In his petition for post-conviction relief, Frye alleged his attorney failed to tell him about the plea offer and that he would have accepted the offer if he’d known about it. The lower state court denied relief but the Missouri Court of Appeals reversed, holding that Frye met the requirements for showing a Strickland violation. The court vacated Frye’s guilty plea and remanded the matter to allow Frye to either go to trial or plead guilty to any offense the prosecution deemed appropriate.
II. Right to Effective Counsel on Guilty Pleas

Building on its decisions in Hill v. Lockhart, 474 U.S. 52 (1985), and Padilla v. Kentucky, 559 U.S. __, (2010), the United States Supreme Court held that the negotiation of a plea bargain is a critical stage of criminal proceedings for which the Sixth Amendment right to effective assistance of counsel applies. 

In reaching its decision, the Court rejected the state’s argument that Frye was not deprived of any legal benefit to which he was entitled because there is no right to a plea offer. The Court noted that 94% of state convictions result from guilty pleas, making plea bargains central to the administration of the today’s criminal justice system.  Accordingly, the Court reasoned that “the negotiation of a plea bargain, rather than the unfolding of a trial, is almost always the critical point for a defendant.” Opinion at ¶ 17.
Next, the Court defined the duties and responsibilities of defense counsel in the plea bargain process. The Court held that “defense counsel has a duty to communicate formal offers from the prosecution to accept a plea on terms and conditions that may be favorable to the accused.” Opinion at ¶21. When, as here, the plea offer was a formal one with a fixed expiration date, the Court found no reason to explore any possible exceptions to its newly announced rule. 
Instead, the Court suggested that codified standards of professional practice can be important guides in determining whether counsel’s performance in plea negotiations was effective. The Court cited the ABA’s recommendation that defense counsel “promptly communicate and explain to the defendant all plea offers made by the prosecuting attorney.” Opinion at ¶ 22, citing ABA Standards for Criminal Justice, Pleas of Guilty 14-3.2(a) (3d ed. 1999). 

The Court also suggested three ways in which the prosecution and trial court could avoid late, frivolous, or fabricated claims. First, the Court suggested that the plea negotiation process be documented in case a later inquiry turns on the conduct of pretrial negotiations. Second, the Court advised that a state may elect to require all plea offers be made in writing. Third, the Court suggested formal offers be made part of the record before a trial to ensure a defendant has been fully advised. In doing so, the Court noted Arizona’s Donald hearings as an example of this type of procedure. 
III. Demonstrating Ineffective Assistance of Counsel in Plea Negotiations

Finally, the Court set forth the standard for showing prejudice from ineffective assistance of counsel in plea negotiations. First, the defendant must demonstrate a reasonable probability that he would have accepted the offer if he had the effective assistance of counsel. Second, the defendant must demonstrate a reasonable probability that the plea would have been entered without the prosecution withdrawing the offer or the court rejecting the plea. The defendant must show a reasonable probability that the end result would have been more favorable by reason of a plea to a lesser charge or a sentence of less prison time. 

Applying the new rule to the instant case, the Supreme Court agreed with the Missouri Court of Appeals that Frye’s attorney was ineffective because the record was void of any evidence that counsel ever communicated the offer to Frye. However, the Court found reason to doubt that Frye could meet his burden to show prejudice – specifically whether the prosecution would have adhered to the agreement and the court would have accepted it – given Frye’s subsequent arrest for driving with a revoked license. For that reason, the Court remanded the case to the state court to address this question. 
