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· Identification: The Due Process Clause does not require a preliminary judicial inquiry into the reliability of eyewitness identification that was not procured under unnecessarily suggestive circumstances arranged by law enforcement. The due process check for reliability of a witness’ identification comes into play only after the defendant establishes improper police conduct. 
I. Facts and Procedural History

When responding to Nubia Blandon’s call that an African-American man was breaking into cars in her apartment building’s parking lot, police asked Blandon to describe the man she saw. She pointed out her window to a man standing next to a police officer and identified him as the person she saw breaking into a car. Barion Perry was arrested based on this identification. Perry unsuccessfully challenged the identification at trial. The trial court’s decision was upheld on appeal.
II. State Action Required to Challenge the Reliability of an Identification Procedure

Perry conceded that police did not arrange the circumstances under which Blandon spontaneously identified him as the burglar. Nevertheless, he argued that prior Supreme Court decisions requiring an inquiry into the reliability of an identification procedure did not rest upon police action. Instead, he contended those decisions suggested a rule that would require trial judges to prescreen eyewitness evidence for reliability any time an identification is made under suggestive circumstances. The Supreme Court disagreed.

The Court held that it has not extended pretrial screening for reliability to cases in which law enforcement did not arrange the suggestive circumstances. Previous Supreme Court decisions turned on the presence of state action as a way to deter police misconduct when setting up identification procedures. The Court affirmed the test set forth in Neil v. Biggers, 409 U.S. 188 (2972), in which it held that due process concerns arise only when police use an identification procedure that is both suggestive and unnecessary. The Due Process Clause does not necessarily require exclusion when police create a suggestive identification procedure. Instead, courts must then assess reliability on a case-by-case basis to determine whether the indicators of a witness' ability to make an accurate identification are outweighed by the corrupting effect of law enforcement suggestion. If the police suggestion outweighs the indicia of reliability, the identification should be suppressed. The judicial check for reliability comes into play only after the defendant establishes improper police conduct. If the defendant fails to establish improper police conduct, the evidence is admitted at trial for the jury to assess its reliability. 
In its 8-1 decision, the majority rejected Perry and the dissent’s contention that the fallibility of eyewitness identification demands a larger gatekeeping role for trial judges to screen evidence for reliability, even without the taint of improper state action. The majority noted that it is the jury, not the judge, who traditionally determines the credibility of the evidence. The Due Process Clause protects a defendant from admission of evidence only when that evidence “is so extremely unfair that its admission violates fundamental conceptions of justice.” Opinion at *5, citing Dowling v. United States, 493 U.S. 342, 352 (1990). When law enforcement officials have not rigged an identification procedure, it is sufficient to test the reliability of the identification through other safeguards generally applicable in criminal trials, such as the presence of counsel at post-indictment lineups, cross-examination, protective rules of evidence, and jury instructions on both the fallibility of eyewitness identification and the requirement that guilt be proved beyond a reasonable doubt. 
Perry used many of these safeguards in his own trial. Accordingly, the trial court did not deny Perry his right to due process by permitting Blandon's testimony without a preliminary assessment of its reliability.

