United States Supreme Court
Turner v. Rogers, __ U.S. __, 2011 WL 2437010 (June 20, 2011).

· Due Process Clause: The Due Process Clause of the Fourteenth Amendment does not require the state to provide an indigent party counsel in a civil contempt proceeding when the opposing party is also unrepresented by counsel if the state has alternative procedures that assure a fundamentally fair determination of the critical incarceration-related question.

I. Facts and Procedural History

Michael Turner repeatedly failed to comply with a state court’s child support order and was held in contempt on five occasions. On the fifth occasion, he was incarcerated six months for contempt of court. After his release, he remained in arrears and a new show cause order was issued. Both Turner and his ex-wife (who was entitled to receive the support) appeared at the civil contempt hearing; neither party was represented by counsel. After a brief hearing in which the court did not address Turner’s ability to pay the arrearage, the trial court held Turner in willful contempt and ordered him incarcerated for one year. On appeal, Turner argued the U.S. Constitution entitled him to counsel at his contempt hearing. The state supreme court disagreed, finding that government-paid counsel was not one of the constitutional safeguards required in civil contempt proceedings.

The U.S. Supreme Court accepted certiorari and, as a preliminary matter, rejected the argument that the case was moot because the short incarceration time made the issue capable of repetition while evading review. 

II. Right to Counsel at Contempt Hearings

First, the Court discussed the difference between the right to counsel in criminal and civil contempt cases. Civil contempt differs from criminal contempt in that it seeks only to coerce the defendant to do what a court previously ordered him to do and cannot impose punishment if it is clear that the defendant cannot comply with the terms of the order.

The Constitution treats each proceeding differently. The Sixth Amendment grants an indigent criminal defendant the right to state-appointed counsel in in criminal contempt proceedings (other than summary proceedings). Opinion at *8, citing United States v. Dixon, 509 U.S. 688, 696 (1993). However, the Sixth Amendment does not govern civil cases.  Moreover, in civil contempt proceedings, the Fourteenth Amendment's Due Process Clause allows a state to provide fewer procedural protections than in a criminal case. Although in Lassiter v. Department of Social Servs. of Durham Cty., 452 U.S. 18, 26-27 (1981), the Court wrote that a presumption exists that “an indigent litigant has a right to appointed counsel only when, if he loses, he may be deprived of his physical liberty,” the Court noted other cases involving probation revocation) in which a criminal defendant does not have the right to counsel (e.g. Gagnon v. Scarpelli, 411 U.S. 778 (1973), and found that the “Court previously had found a right to counsel only in cases involving incarceration, not that a right to counsel exists in all such cases.” Opinion at ¶ 9. 
III. Due Process Rights in Civil Contempt Hearings

The Court then went on to review the three factors that determine what procedural safeguards the Due Process Clause requires to make a civil proceeding fair: (1) the nature of interest that will be affected, (2) the risk of an erroneous deprivation of that interest without additional procedural safeguards, and (3) any countervailing interest in not providing the additional procedural requirement. The first factor strongly argued for the right to counsel because the defendant’s liberty was at stake. 
However, the other factors weighed against a requirement to provide counsel. The Court opined that the fact that ability to pay is the dividing line between civil and criminal contempt reinforces the need for accuracy in making that determination. Because the ability to pay is a straightforward determination, the Court found that it can be made without providing counsel if the following procedural safeguards are provided: (a) a form to provide relevant financial information, (b) notice and an opportunity for the defendant to respond and (c) an express finding by the court on the ability to pay. Finally, the Court noted that a requirement to provide counsel to the party in arrears without providing counsel to the party requesting contempt would create an asymmetry of representation. Accordingly, the Court held that a defendant in a civil contempt proceeding is not entitled to state-appointed counsel if the state is not the opposing party. 
Because the record indicated that Turner did not receive additional procedural safeguards like those described by the Court, the opinion of the state supreme court was vacated and the case remanded for further proceedings. 

