United States Supreme Court
Bobby v. Mitts, 563 U.S. __ (May 2, 2011).

· Capital Jury Instructions: Beck v. Alabama, 227 U.S. 625 (1980), which holds that the death penalty may not be imposed when jury does not have the opportunity to consider a lesser-included offense, does not apply to the penalty phase of a capital trial.

The Ohio jury that convicted Harry Mitts on two counts of aggravated murder and two counts of attempted murder were given the following jury instruction in the penalty phase of trial:

[Y]ou must determine beyond a reasonable doubt whether the aggravating circumstances, which [Mitts] was found guilty of committing in the separate counts, are sufficient to outweigh the mitigating factors you find are present in this case.

When all 12 members of the jury find by proof be-yond a reasonable doubt that the aggravating circumstances in each separate count with which [Mitts] has been found guilty of committing outweigh the mitigating factors, if any, then you must return such finding to the Court.

I instruct you as a matter of law that if you make such a finding, then you must recommend to the Court that the sentence of death be imposed on [Mitts].

. . .  On the other hand, [if] after considering all the relevant evidence raised at trial, the evidence and testimony received at this hearing and the arguments of counsel, you find that the state of Ohio failed to prove beyond a reasonable doubt that the aggravating circumstances with which [Mitts] was found guilty of committing outweigh the mitigating factors, you will then proceed to determine which of two possible life imprisonment sentences to recommend to the Court.

Opinion at pp. 1-2. The Sixth Circuit Court of Appeals found the instruction violated the United States Supreme Court’s holding in Beck because the instruction “interposed before the jury the same false choice” between acquittal and conviction on a capital offense that Beck prohibits. Opinion at p. 3.
The United States Supreme Court reversed in a per curium opinion. The Court noted that Beck concerned the risk of an unwarranted conviction. Thus, its holding applies only to the guilt phase of a capital trial, not the penalty phase. The Court rejected the notion that a jury instruction violates due process if it requires a mandatory death sentence that can only be avoided by acquittal before the jury has the opportunity to consider a life sentence. Because the jurors had already convicted Mitt of two counts of aggravated murder, they could not have believed that if they failed to recommend the death penalty Mitts would escape all penalties for his crime.
