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Bailey v. United States, __ U.S. __, [2013 WL 598438] (February 19, 2013).

· Search Warrant: The authority to detain a person incident to the execution of a search warrant must be limited to the immediate vicinity of the premises to be searched.
I. Facts and Procedural History

While police were preparing to execute a search warrant at a basement apartment, two plainclothes detectives conducting surveillance saw Clinton Bailey and another man leave the area above the apartment and drive away. There was no indication that the men were aware of the officers’ presence or the impending search. The detectives followed the two men and stopped them about a mile away from the apartment. Bailey at first admitted he lived at the apartment but then denied it when informed of the search warrant. The detectives placed the men in handcuffs and returned to the apartment. By the time they got there, the search team had discovered drugs and a gun inside. Police then discovered that one of the keys found on Bailey opened the apartment door. The men were arrested and charged with three federal offenses related to the possession of the drugs and weapon.  

At trial, Bailey moved to suppress the key and the statements he made to police. The trial court denied the motion, finding that Bailey’s detention was a lawful detention incident to the execution of a search warrant. The Second Circuit affirmed.

II. Detention Incident to Execution of a Search Warrant

In Michigan v. Summers, 452 U.S. 692 (1981), the United States Supreme Court held that officers executing a search warrant may detain the occupants of the premises to be searched while that search is conducted. The Summers rule does not require officers to have particular suspicion that a person is involved in criminal activity or poses a particular threat to officer safety. In this case, the lower courts found that Bailey’s detention fell within the scope of this rule. 
Justice Anthony Kennedy, writing for a six justice majority, disagreed. The majority noted that there are three reasons justifying the seizure of a person incident to a search: officer safety, facilitating the completion of the search, and preventing flight. None of those reasons has the same force when the occupant of the home is beyond the immediate vicinity of the premises to be searched.

In this case, Bailey posed little risk to the officers after he left the scene without knowledge of the search or the presence of the officers. If he had returned, however, the Court acknowledged that the officers could have detained him under Summers.  Furthermore, no justification existed to detain Bailey to facilitate the completion of the search when he was almost a mile away at the time it began. To detain someone to facilitate the completion of a search, the individual must be on site as the warrant is executed and in a position to observe the progression of the search. 
Finally, the majority held that the interest in detaining someone to prevent flight must be limited to the immediate vicinity of the premises lest the rationale become so unbound as to permit the detention of persons who are miles away, waiting to board a flight at the time the warrant is executed.  

The dissent claimed that the majority erroneously substituted a “line based on indeterminate geography for a line based on realistic considerations related to basic Fourth Amendment concerns.” Opinion at *18. Justice Breyer wrote that the Court of Appeals properly held that the police acted reasonably by waiting until Bailey was 0.7 miles away before effecting the detention. 
Responding to the dissent in his concurrence, Justice Scalia wrote that the dissenters and Court of Appeals’ mistake was to replace a straightforward inquiry with “open-ended balancing.” Opinion at *12. Scalia noted that Summers created a “categorical judgment that in one narrow circumstance – the presence of occupants during the execution of a search warrant – seizures are reasonable despite the absence of probable cause.” Id. 

