United States Supreme Court
Smith v. United States, __ U.S. __, [2013WL 85299] (January 9, 2013).

· Conspiracy: Upon joining a criminal conspiracy, a defendant's membership in the ongoing unlawful scheme continues until he actively withdraws. Passive inactivity is insufficient to prove withdrawal.
· Affirmative Defense: A defendant who withdraws outside the relevant statute-of-limitations period has a complete defense to prosecution. The defendant, not the state, bears the burden of proof for a withdrawal defense.
I. Facts and Procedural History

Calvin Smith was indicted for his role in a decade-long illegal drug business. He was tried along with 5 of his co-conspirators and claimed that conspiracy charges brought against him were barred by the federal government’s 5–year statute of limitations. 
The trial court instructed the jury to convict the defendant of conspiracy if the government had proved beyond a reasonable doubt that the conspiracies existed, that Smith was a member of those conspiracies, and that the conspiracies continued within the applicable statute-of-limitations period. The court further instructed the jury that once the government proved that Smith was a member of the conspiracy, he had the burden to prove the affirmative defense of withdrawal outside the statute of limitations by a preponderance of the evidence. Smith was convicted, and the D.C. Circuit affirmed.
II. Burden of Proof for Withdrawal from Conspiracy

Smith argued that the government then had the burden to prove his membership in the conspiracy continued within the 5 year limitation period. Justice Scalia, writing for a unanimous court, rejected Smith’s argument. The Court held that requiring a defendant to prove withdrawal from a criminal conspiracy does not violate the Due Process Clause. 
The government has never been required to prove the nonexistence of all affirmative defenses. The only time the state is not permitted to shift the burden of proof to the defendant is when an affirmative defense negates an element of the crime. Here, Smith’s withdrawal defense did not negate an element of the crime. His withdrawal presupposes that he committed the offense. Thus, his liability remains for the acts that occurred prior to withdrawal, but his liability terminates for any post-withdrawal acts of his co-conspirators. That withdrawal then starts the clock on the time within which he may be prosecuted. If the withdrawal occurs beyond the applicable statute of limitations period, it then becomes a complete defense to prosecution. 
The Court also rejected Smith’s claim that commission of the crime within the statute of limitations period is an element of the conspiracy offense. It held that the government does not need to allege the time of the offense in the indictment. Moreover, it is up to the defendant to raise the issue at trial. This holding is in keeping with the common law rule that affirmative defenses are matters that a defendant is required to prove. The Court further assumed that Congress’ silence on the issue of withdrawal in the federal conspiracy statute meant that it intended to preserve the common law rule for that offense.

To prove withdrawal from the conspiracy, the defendant must show something other than inactivity, because his responsibility for the other conspirators acts continues even if he is entirely inactive after joining the conspiracy. “Passive nonparticipation in the continuing scheme is not enough to sever the meeting of minds that constitutes the conspiracy.” Opinion at *5. The burden of proof for this withdrawal must remain with the defendant because the defendant knows what steps, if any, he took to dissociate from his co-conspirators. It would be virtually impossible for the government to prove that an act of withdrawal never happened. 
Accordingly, the Court held that Smith’s withdrawal from the conspiracy must be active (not merely a passive change of heart) and that he bore the burden of proof for that defense. 
