United States Supreme Court
Williams v. Illinois, __ U.S. __, [2012 WL 2202981] (June 18, 2012).

· Expert Testimony: The Confrontation Clause does not bar an expert witness from expressing an opinion based on facts about a case that have been made known to the expert but about which the expert is not competent to testify.
I. Facts and Procedural History

During a rape investigation, law enforcement obtained a semen sample from a vaginal swab of the victim. The sample was sent to a private laboratory, which produced a DNA profile from the sample. A state laboratory forensic scientist compared that DNA profile to one the state lab produced from a sample of petitioner Sandy Williams’ blood after he became a suspect. The samples matched. 
At trial, the state forensic scientist testified that she compared the two profiles and found a match. She further testified that the private lab was accredited and that business records showed that the vaginal swabs were sent to that lab and returned. The private lab’s report was not admitted into evidence. The witness did not quote or read from the report, nor did she identify it as the source of any of her opinions. She did not testify about how the private lab handled or tested the sample, nor did she vouch for the accuracy of the private lab’s DNA profile. 
Citing the Confrontation Clause, the defendant unsuccessfully moved to exclude her testimony about the private lab during the bench trial. The prosecutor argued that Illinois Rule of Evidence 703 permits an expert to disclose facts on which an expert’s opinion is based even if the expert  is not competent to testify about those underlying facts. The Illinois Court of Appeals and Supreme Court affirmed the trial court’s decision to admit the testimony. 
II. Expert Testimony and the Confrontation Clause
Williams argued that the expert’s testimony referring to the DNA profile as having been produced from semen found on the victim violated the Confrontation Clause. The Supreme Court differentiated the facts of this case from Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), and Bullcoming v. New Mexico, 564 U.S. __ (2011). In those two cases, the Court ruled that scientific reports could not be used as substantive evidence against a defendant unless the person who prepared and certified the report was subject to confrontation. In contrast, this case presented the question of whether an expert witness may discuss others’ testimonial statements if those statements are not admitted as evidence. 

The Court held that the witness’ references to the private lab were either not hearsay or were not offered for the truth of the matter asserted. At trial, the prosecutor asked the witness whether there was a match between the DNA profile “found in the semen from the vaginal swabs” and Williams’ profile. The witness answered, “yes.” The Court held that the statement about the profile created by the private lab was a mere premise of the question, one that the expert witness assumed to be true when giving her answer. 

Under both the state and federal versions of Rule 703, an expert may express opinions based on facts about which they lack personal knowledge. In jury trials, the expert is generally barred from disclosing such inadmissible evidence unless the value of disclosure substantially outweighs any prejudicial effect. If the underlying evidence is admitted, the court must inform the jury of its limited purpose. Here, the statement about the private lab’s profile was considered for the limited purpose of seeing whether it matched the state lab’s profile obtained from Williams’ blood. No limiting instruction was needed because the evidence was admitted in a bench trial and trial judges are presumed to ignore inadmissible evidence. 
Moreover, the substance of the private lab’s report didn’t need to be introduced  to show that the profile was based on the semen sample because the state offered conventional chain-of-custody evidence from which the court could deduce that the profile came from the sample sent to that lab.

The dissent argued that the Court’s decision would lead to abuses in which an expert expresses an opinion not supported by admissible evidence. In response, the majority listed four safeguards to prevent abuses in such situations. First, courts can screen out experts who act as “mere conduits” for hearsay by strictly enforcing the requirement in Rule 702 that an expert display specialized knowledge to help the trier of fact. Second, “experts are generally precluded from disclosing inadmissible evidence to a jury.” Third, if such evidence is disclosed, a trial judge may issue a limiting instruction that the underlying statement cannot be admitted for the truth of the matter asserted and the “expert’s opinion is only as good as the independent evidence that establishes its underlying premise.” Fourth, if the state cannot present independent admissible evidence to prove the foundational facts, the expert testimony may not be given any weight. 
Finally, the Court held that even if the report had been admitted for the truth of the matter asserted, it would not have violated the Confrontation Clause. The purpose of the report was to catch a rapist at large, not to obtain evidence for use against Williams because he was not under suspicion at that time. Moreover, there is no way for the analysts who created the profile from the semen sample to know that the profile would inculpate Williams. Without a prospect of fabrication, the lab had no incentive to produce anything other than a scientifically reliable profile.  

For those reasons, the Supreme Court affirmed the state court’s decision. 

