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The 21st Century 
Trial

Jason Kalish
Jonathan Mosher



The Past



The Present



So Why Is Anyone Still Doing This?



What Must the Jury Do?





Has Learning Changed?



Who decides your trial



Who decides your trial



Who decides your trial



Consider The Learning Process
• One witness at a time
• No narration or commentary
• Don’t control what they see/when/how long
• Note pads, pens?
• Can’t talk to each other!
• Unseen forces (law, rules of evidence) 





One Witness At A Time



No Explanation



No Control



Unseen Forces





Who decides your trial





Orient Your Learners



Where You Are Matters



Where You Are Matters















Legal Issues
• Zooming
• Has any judge prohibited zooming on an Elmo?
• Are reading glasses OK?
• Then why can’t you zoom on digital files?
• Admit the jpegs and this is a non-issue
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Legal Issues

• BUT…
• Should be allowed to do visually what you can do 

verbally
• Are laser pointers misconduct?
• So why would arrows be improper?



Visuals Anticipate Defenses

• Jury nullification



Visuals Anticipate Defenses

• Make your non-visual visuals visual



Visuals Anticipate Defenses

• Don’t lose sight of the power of an image



This Is Not A Visual



THERE WAS A ROBBERY IN
PEDRO, OHIO LAST NIGHT.
POLICE HAVE IDENTIFIED
A SUSPECT AND HAVE
RELEASED A SKETCH
FROM A WITNESS





Direct vs. Circumstantial Evidence

Evidence may be direct or circumstantial. Direct evidence
is the testimony of a witness who saw, heard, or
otherwise sensed an event. Circumstantial evidence is
the proof of a fact or facts from which you may find
another fact. The law makes no distinction between
direct and circumstantial evidence. It is for you to
determine the importance to be given to the evidence,
regardless of whether it is direct or circumstantial.

Jury instructions, Page 7



Direct 
Evidence

Circumstantial 
Evidence
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Dennis 
Leiler

Michael 
Lopez

Destini
Villinis

Juan 
Castillo





Beyond Trial

• Internal meetings/case assessment
• Motions/hearings  
• Interviews/depositions
• Witness preparation



8/9/91

Marvin Cook sells Mustang 
to DOODY for $2,000

(TO BE PAID LATER)
DOODY pays 
Cook $1,000

Doody borrows 
money from Cook

Temple Murders DOODY gives Cook 
a stereo as 
collateral

8/23/918/9/91



User manual (Exhibit 236) 
found at Temple

Doody gives Exhibit 185 to 
Marvin Cook as collateral

Same model

Exhibit 185
(MCSO Item 11233)



Exhibit 184
(MCSO Item 17513)

Found at Alex Garcia’s house

Same serial number
Box (Exhibit 232) found at Temple



Box (Exhibit 235) found at Temple

Exhibit 233
(MCSO Item 17918)

In possession of Tim Davern
Defendant claims it is his

Same serial number



Alex Garcia identifies these cameras 
as being similar to the ones Doody 

took from the Temple

Exhibit 181

Exhibit 177

Exhibit 179

Exhibit 180



October
1991

Thursday

3

October
1991

Saturday

5
Angel Rowlett pawns 
four cameras stolen 

from Doody

Exhibit 181

Exhibit 177

Exhibit 179

Exhibit 180



7:55 am 1:44 pm 2:08 pm 5:16 pm7:17 am

Sean C. leaves for 
work

Erik Pollard leaves 
the house

Sean C. gets home 
from work

Delilah M.leaves for 
work Erik Pollard returns The police arrive

5:30 pm



Autopsy of Xxx Xxxxx



Penetrating gunshot wound of the head “A”

Entrance 

No exit wound  
Left to right



Perforating gunshot wound of the medial right upper chest “B”

Entrance 

Exit

Left to right – slightly downward





Items Fired by .40 Caliber

9 – Casing
10 – Casing
18 – Live round
19 – Casing
20 – Casing
24 – Projectile
25 – Casing 
29 – Casing

30 – Casing
40 – Fragment
44 – Fragment
61 – Projectile
66 – Projectile 
89 – Projectile 
155 – Projectile

Items in red fired by Item 21 (Taurus pistol)



Items from .22 caliber pistol
Red – fired by same gun (not recovered)

Casing from Defendant’s backyard

17 – Live round
27 – Casing
28 – Casing
41 – Casing
46 – Live round



The 21st Century Trial
Part II

Jonathan Mosher
Jason Kalish



Juror Notebooks
• Rule 18.6(d)(2)
• “To aid the jurors in performing their duties, the court 

may authorize the parties to provide the jurors with 
notebooks containing documents and exhibits.”







The Visual Trial
• What else should visuals do? 

– Help jury understand scene
– Do not underestimate

• Jury seeing for first time
• They don’t control clicker 



Swabs Collected & Tested
GPT2: Outside window sill

GPT3: Exterior wall

GPT4: Top of patio under window

Item#: GPT3
Matches Lapan’s

DNA

Item#: GPT4
Matches Lapan’s

DNA

Item#: GPT2
Matches Lapan’s

DNA



Item#: GPOD
Major matches 

Lapan’s DNA

Swabs Collected & Tested

GPQ5: Mouth wash cap

GPQ7: Closet wall

GPOD: Countertop 
between sinks

Page 2

Item#: GPQ5
Matches Lapan’s

DNA

Item#: GPQ7
Matches Lapan’s

DNA



Item#: GPQ3
Complex 
mixtures

Exhibit
77



The Visual Trial
• Consider handouts for juror notebooks

– Remember the learning process!
– Jury can reference as needed
– Works well for dense, complex material



DNA RESULTS- SCISSORS (NICK’S BATHROOM)

Nick Morelos

James Lapan

Shared

Exhibit
371



The Visual Trial
• Handouts work well for:

– Lists of evidence items
– Scene diagrams
– Maps (multiple key locations)
– Complex/voluminous expert conclusions
– Dates/ages/grades, etc.



Exhibit
370

Non-visual visuals



The Visual Trial
• What else should visuals do? 

– Underscore the strength of your case
– Make abstract concepts memorable
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Who decides your trial



sugar-phosphate
chain

bases

THE DOUBLE 
HELIX











Item 
Number

Item Results

8.A Ends of phone battery

9.A Stain on screen of phone

9.B Letter keys on phone

9.C Inside back edges of phone



Item 
Number

Item Results

8.A Ends of phone battery Insufficient DNA

9.A Stain on screen of phone

9.B Letter keys on phone

9.C Inside back edges of phone



Item 
Number

Item Results

8.A Ends of phone battery Insufficient DNA

9.A Stain on screen of phone Insufficient DNA – mixture 

9.B Letter keys on phone

9.C Inside back edges of phone



Item 
Number

Item Results

8.A Ends of phone battery Insufficient DNA

9.A Stain on screen of phone Insufficient DNA – mixture 

9.B Letter keys on phone Mixture of three individuals – Wright (1 in 640 African 
Americans) – Lauro (1 in 540 Hispanics)

9.C Inside back edges of phone



Item 
Number

Item Results

8.A Ends of phone battery Insufficient DNA

9.A Stain on screen of phone Insufficient DNA – mixture 

9.B Letter keys on phone Mixture of three individuals – Wright (1 
in 640 African Americans) – Lauro (1 in 
540 Hispanics)

9.C Inside back edges of phone Mixture – Wright cannot be excluded (1 
in 2,100 African Americans)
Lauro excluded



Mixture of at least three 
individuals.  Consistent with 
Barbara Leslie and Montez 
Wright.

88,000,000,000,000 times 
more likely to be Leslie and 
Wright than a random African 
American male.

1,100,000,000,000,000 times 
more likely to be Leslie and 
Wright than a random 
Hispanic male.

27,000,000,000,000,000 
times more likely to be Leslie 
and Wright than a random 
Caucasian male.



DNA RESULTS- SCISSORS (NICK’S BATHROOM)

Exhibit
371

Nick Morelos

James Lapan

Shared
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Non-visual visuals





Mixture of at least three individuals.  
Consistent with Barbara Leslie and 
Montez Wright.

88,000,000,000,000 times more likely 
to be Leslie and Wright than a random 
African American male.

1,100,000,000,000,000 times more 
likely to be Leslie and Wright than a 
random Hispanic male.

27,000,000,000,000,000 times more 
likely to be Leslie and Wright than a 
random Caucasian male.









Legal Issues

• If counsel is going to superimpose commentary to 
images of trial exhibits, the annotations must, without 
question, accurately represent the trial evidence…. 
Moreover, any type of blatant appeal to the jury's 
emotions or egregious proclamation of a defendant's 
guilt would plainly be unacceptable….

• People v. Williams, 74 N.E.3d 649, 652 (N.Y. 2017)



Legal Issues

• The state's modification of the photograph by adding 
the red, block letters with the word “GUILTY” and 
superimposing it across Walter's face clearly altered 
the form of the admitted evidence. As altered, this 
photograph would not have been admissible evidence. 

• State v. Walter, 479 S.W.3d 118, 125 (Mo. 2016)



Legal Issues

• A PowerPoint may not be used to make an argument 
visually that could not be made orally.... the display of 
Williams's bloody body with the words “Terror,” “Fear,” 
and “MURDER” in red lettering served no purpose 
other than to attempt to inflame the jury.

• Spence v. State, 129 A.3d 212, 223 (Del. 2015)





















Cycle of Abuse
 





Pistol Cartridge



Pistol Operation



Pistol Operation



Pistol Operation



Pistol Operation



Pistol Operation



Pistol Operation



Pistol Operation



Pistol Operation



Pistol Operation



Rebut Defense Themes

• Order transcripts?
• Create binder exhibits?
• Bring words and documents to life



State v. Allyn Smith
CR 2015-106788

Gilford Curley



• Named as father of Khi’yah?



• Named as father of Khi’yah?
• Bought a gun before the murder?



• Named as father of Khi’yah?
• Bought a gun before the murder?
• Blocked number?



• Named as father of Khi’yah?
• Bought a gun before the murder?
• Blocked number?
• Set up meeting on Facebook?



• Named as father of Khi’yah?
• Bought a gun before the murder?
• Blocked number?
• Set up meeting on Facebook?
• Delete on Facebook?



• Named as father of Khi’yah?
• Bought a gun before the murder?
• Blocked number?
• Set up meeting on Facebook?
• Delete on Facebook?
• Cell phone at apartment?



• Named as father of Khi’yah?
• Bought a gun before the murder?
• Blocked number?
• Set up meeting on Facebook?
• Delete on Facebook?
• Cell phone at apartment?
• Cell phone at murder scene?



Gilford Curley Robert Marley

Named as father of 
Khi’yah?

Bought a gun before 
the murder?

Blocked number?

Set up meeting on 
Facebook?

Delete on Facebook?

Cell phone at 
apartment?

Cell phone at murder 
scene?



Latent Comparison

Known fingerprint of Defendant Latent print on item #17538



Minutiae



Ridge Flow



Who chose the witnesses?





Dylan and Carlos planned a robbery

Money 
and drugs 
are gone

Leo’s 
hands 
were 

empty

“This is a 
robbery”



February
2016

Sunday

7

Exhibit
93
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Bank of America

Library

Cavco

QT

PIR

February 8
2016

8:51 am –
9:18 am 

Time Event Source

8:51 am Shephard and Lauro arrive at QT 110

8:54 am Shephard calls stepdad from QT 97; 110

8:56 am Shephard calls stepdad from QT 97; 110

8:59 am Shephard leaves Lauro at QT 110

9:07 am Lauro leaves the QT 110

9:18 am Shephard ends call with stepdad 97



I’ll plead guilty if you don’t let 
Mosher talk again



“Stripe – between 8:45 and 9:00 
while Ms. Shephard was at QT”



Exhibit
93



Legal Issues

• Always make a record
– This is harder than you think
– Orientation does double duty

• Exhibit numbers on all exhibits
• Admit slides for purposes of appeal
• Show slides to counsel in advance



The Big Picture

• Focus on admitted exhibits
– If you need in close, admit in trial!

• Be rigorous about the record
• Don’t push the limits



The Big Picture

• Don’t get too involved in your tech
– Remember “blocking”

• Make the tech an extension of you
• Offer to share/play nice



Thank you
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