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I.
NOTICE 

Victims’ rights accrue at the time of arrest or formal charge of the alleged incident and take root as the criminal proceedings progress. State ex rel. Romley v. Dairman, 208 Ariz. 484, 490, ¶ 20 (App. 2004). The victim is required to give the prosecution notice of the victim’s invocation of the victim’s rights, using a form provided by the prosecuting agency. In addition, the victim has a duty to keep the prosecution informed of any changes in telephone number and address: “If the victim fails to keep the victim’s telephone number and address current, the victim’s request for notice is withdrawn." A.R.S. § 13-4417(A). However, the victim can always decide to opt in to receive notice by giving the prosecuting agency the victim’s current telephone number and address. Id.
A.
Arrest, Charging, and Initial Appearance 
Once a victim has used the form required under A.R.S. § 13-4405(A) or otherwise requested notice, the law enforcement agency investigating the crime must inform the victim when the defendant is arrested, and when and where the defendant’s initial appearance will be. A.R.S. §§ 13-4405.01, 13-4406. But if the defendant appeared in response to a summons or writ of habeas corpus the prosecutor's office must, on receiving that information, provide the notice to the victim. A.R.S. § 13-4406. On the victim’s request, the custodial agency must provide a copy of the terms and conditions of release unless the defendant appeared on a summons; in that case the prosecutor's office must provide a copy of the terms and conditions of release upon on receiving such information. The copy of the terms and conditions of release may be in an electronic form, pamphlet, information card or other material. A.R.S. § 13-4407. 

The prosecutor has the primary responsibility to keep victims informed of their rights. Rule 39(d)(1), Ariz. R. Crim. P., provides: 

A victim has the right to the prosecutor's assistance in asserting rights enumerated in this rule or otherwise provided by law. The prosecutor must inform a victim of these rights and provide a victim with notices and information that a victim is entitled to receive from the prosecutor by these rules and by law. 
Under A.R.S. § 13-4408(A), within 7 days after charging a criminal offense and the accused is in custody or has been served a summons, the prosecution must: (1) inform victims of their rights under the VBR, any implementing legislation, and court rule; (2) inform victims of the charges against the defendant and provide a clear and concise statement of the procedural steps involved in a criminal prosecution; (3) the procedures a victim must follow to invoke his right to confer with the prosecuting attorney pursuant to § 13-4419; (4) the person within the prosecutor's office to contact for more information; and (5) the victim's right to request a pre-conviction restitution lien pursuant to § 13-806. 

Further, if for any reason the prosecutor decides not to proceed with a prosecution, the prosecutor must notify the victim and provide the victim with the reasons for declining to proceed with the case. The notice must inform the victim of the right on request to confer with the prosecutor before the decision not to proceed is final. A.R.S. § 13-4408(B). The prosecution must also timely provide notice of scheduled proceedings and any changes in that schedule. A.R.S. § 13-4409(C). 
B.
Conviction, Acquittal or Dismissal; Impact Statement
Within 15 days after a defendant is convicted or acquitted, the prosecution must give the victim notice of the criminal offense for which the defendant was convicted or acquitted or the dismissal of the charges against the defendant. A.R.S. § 13-4410(A). Under § 13-4410(B), if the defendant is convicted and the victim has requested notice, the victim must be notified of: (1) the function of the presentence report; (2) the name and number of the probation department that is preparing the presentence report; (3) the right to make a victim impact statement under § 13-4424; (4) the defendant's right to view the presentence report; (5) the victim's right to view the presentence report except those parts excised by the court or made confidential by law and, on request, to receive a copy from the prosecutor; (6) the right to be present and be heard at any presentence or sentencing proceeding pursuant to § 13-4426; (7) the time, place and date of the sentencing proceeding: and (8) if the court orders restitution, the right to (a) file a restitution lien pursuant to § 13-806, and (b) request a copy of the defendant's restitution payment history from the clerk of the court pursuant to §§ 13-810 or 31-412.

Under A.R.S. § 13-4410(C), the victim must be informed that his or her impact statement may include the following: (1) an explanation of the nature and extent of any physical, psychological or emotional harm or trauma suffered by the victim; (2) an explanation of the extent of any economic loss or property damage suffered by the victim; (3) an opinion of the need for and extent of restitution; and (4) whether the victim has applied for or received any compensation for the loss or damage. However, under § 13-4410(D), notice by the prosecution of the foregoing does not remove the probation department's responsibility pursuant to § 12-253 to initiate the contact between the victim and the probation department concerning the victim's economic, physical, psychological or emotional harm. At the time of contact, the probation department must advise the victim of the date, time and place of sentencing and of the victim's right to be present and be heard at that proceeding. 
C.
Sentencing, Post-Conviction Review, and Appellate Proceedings 

The prosecutor must notify the victim of the sentence imposed on the defendant within 15 days, A.R.S. § 13-4411(A), and provide the victim a form that allows him or her to request post-conviction notice of all post-conviction review and appellate proceedings, all post-conviction release proceedings, all probation modification proceedings that impact the victim, all probation revocation or termination proceedings, any decisions that arise out of these proceedings, all releases and all escapes. A.R.S. § 13-4411(B). The prosecutor must advise the victim on how the completed request form may be filed with the appropriate agencies and departments. A.R.S. § 13-4411(C). On request of the victim, the prosecutor responsible for handling any post-conviction or appellate proceedings must immediately notify the victim of the proceedings and any decisions arising out of the proceedings. A.R.S. § 13-4411(D). The appellate court must send a victim who requests notice section a copy of the memorandum decision or opinion from the issuing court concurrently with the parties. If the victim is represented by counsel, the notice must be provided to the victim's counsel. A.R.S. § 13-4411(E). 

When a defendant is sentenced to prison, the prosecution must inform the victim of the victim’s right to ask that the victim and the victim’s family and household not receive mail from the inmate who was convicted of committing a criminal offense against the victim. A.R.S. § 13-4411.01(A). When a victim makes such a request, ADOC must inform the defendant he will be sanctioned if he sends mail to the victim or the victim’s family or household. A.R.S. § 13-4411.01(B). 
The victim has the right to be present and be heard at any proceeding in which a person's factual innocence is being considered pursuant to A.R.S. § 12-771 (petition for judicial determination of factual innocence if the person’s name was either used by another person who was arrested, cited, or charge with a crime or entered in a judgment of guilt). A.R.S. § 13-4440(A). Under A.R.S. § 13-4440(B), the prosecuting agency must provide written notice of the date, time and location of the hearing and the victim's right to be present and be heard at the hearing. If the court makes a determination of factual innocence, the prosecuting agency must provide the victim with a copy of the court order within 15 days after the order is entered. A.R.S.  § 13-4440(C).

A victim has the right to be present and be heard at any proceeding in which the defendant has filed a petition pursuant to § 13-925 to restore the defendant's right to possess a firearm. A.R.S. § 13-4441(A). If the victim has made a request for postconviction notice, the attorney for the state must provide notice to the victim at least 5 days before the hearing. A.R.S. § 13-4441(B). 
D.
Post-Conviction Release
When the victim has requested notice, the sheriff or the jail must notify the victim and the prosecutor if the accused is released. A.R.S. § 13-4412(A). The custodial agency must "immediately" give the victim notice by "any reasonable means" if the prisoner escapes from custody, and again when the prisoner is re-arrested. A.R.S. § 13-4412(B). When the victim has requested post-conviction notice, ADOC must within 30 days give the victim the prisoner’s earliest release date and, at least 15 days before release, notice of the release. ADOC must also inform the victim within 15 days after the prisoner dies. A.R.S. § 13-4413(A). Similarly, if the victim has made a request for post-conviction notice, the sheriff having custody of the prisoner must mail to the victim notice of release at least 15 days before the prisoner's release or notice of death within 15. A.R.S. § 13-4413(B).
The victim has the right to be present and be heard at any proceeding at which post-conviction release from confinement is being considered, whether that release is to work furlough, parole, or to the community. A.R.S. § 13-4414(A). If the victim has made a request for post-conviction notice, the board of executive clemency must, at least 15 days before the hearing, give to the victim written notice of the hearing and of the victim's right to be present and be heard at the hearing. A.R.S. § 13-4414(B). Further, the board of executive clemency must give to the victim notice of its decision within 15 days. A.R.S. § 13-4414(C). Any electronic recordings made during a postconviction release hearing must be provided, on request, to the victim free of charge. A.R.S. § 13-4414(D). A.R.S. § 13-4414 applies to post-conviction release involving parole, work furlough, community supervision, temporary release, or other such releases from confinement. It does not apply to a proceeding in which the defendant seeks post-conviction relief on the basis that the sentence was cruel and unusual. State v. Lamberton, 183 Ariz. 47, 50 (1995) (holding victim has right to notification of post-conviction and appellate proceedings, but no right to file his or her own petition for review when the defendant prevails in such proceedings). 

If the victim has requested notice, a mental health treatment agency must notify the victim before releasing a defendant who has been ordered into mental health treatment by the court. A.R.S. § 13-4416(A). Regardless of whether the victim has requested notice, the agency must notify the victim if the defendant escapes from the agency, and also when the defendant is readmitted. A.R.S. § 13-4416(B). 
E.
Probation Modification

The court must notify a victim of a probation revocation disposition proceeding or any proceeding in which the court is asked to terminate the probation or intensive probation, any hearing on a proposed modification of the terms of probation or intensive probation, and the arrest of a person who is on supervised probation and who is arrested pursuant to a warrant issued for a probation violation. A.R.S. § 13-4415(A). Further, under A.R.S. § 13-4415(B), the probation department must notify the victim of the following: any proposed modification to any term of probation if the modification affects restitution or incarceration status or the defendant's contact with, or the safety of, the victim; the victim's right to be heard at a hearing to consider modification of any term of probation; any violation of probation that results in the filing of a petition to revoke probation; that a petition to revoke probation alleging that the defendant absconded from probation has been filed; and any conduct by the defendant that raises a substantial concern for the victim's safety. A victim retains his or her rights during a defendant's term of probation. State v. Leonardo, 226 Ariz. 593, 596, ¶ 11 (App. 2011), and a continuing obligation to register as a sex offender extends the date of final disposition of a defendant’s charges. State v. Hamilton, 2020 WL 3456674, ¶ 10 (App. 2020).
II.
RIGHT TO BE PRESENT / HEARD 
The victim has the right to be present throughout all criminal proceedings in which the defendant has the right to be present. A.R.S. § 13-4420. See also Criminal Rule 39(b)(4) (victim’s right to be present at all criminal proceedings which the defendant has the right to be present; Criminal Rule 39(a)(2) (defining “criminal proceeding”). However, a victim has no right to attend a purely procedural hearing the defendant has no right to attend, such as an ex parte hearing on the return of summonses issued as part of defense counsel's pretrial investigation of mitigation evidence in a capital case. Morehart v. Barton, 226 Ariz. 510, ¶ 1 (2011). Victims cannot be excluded from a proceeding the defendant is entitled to attend merely because the defendant voluntarily waives his presence. But the VBR and § 13-4420 refer to the “defendant” rather than the “defense” or “defense counsel.” An ex parte hearing related to pretrial mitigation discovery is permitted under Rule 15.9(b) only when the defense has made a proper showing of a need for confidentiality. Victims are not entitled to attend such hearings if the defendant does not have a right to be present. Id. at 515-516, ¶¶ 19, 22. Nonetheless, victims have various rights to participate in certain court proceedings that are independent of the defendant's right to be present, and courts must consider if such rights are implicated in any ex parte proceeding sought under Rule 15.9(b), and, if so, must enforce the victims' rights unless the result would deprive the defendant of a fair trial. Id. at 516, ¶ 23. 
It is at the victim's discretion to exercise the victim's statutory rights to be present and heard at a court proceeding, and the absence of the victim at the court proceeding does not preclude the court from going forth with the proceeding. A.R.S. § 13-4428(A). Unless a victim is in custody, the victim's right to be heard may be exercised through an oral statement, submission of a written statement or submission of a statement through audiotape or videotape, or any other video or digital media that is available to the court. A.R.S. § 13-4428(B). If the victim is in custody for an offense, he or she may be heard by submitting a written statement to the court. A.R.S. § 13-4428(C). See also: Rule 39(c)(2) (if a victim is in custody for an offense, the victim's right to be heard under this rule is satisfied by affording the victim the opportunity to submit a written statement); Rule 39(c)(3) (a victim who is not in custody may exercise the right to be heard under this rule through an oral statement or by submitting a written or recorded statement).
A victim may be represented by counsel, and a victim’s lawyer must be endorsed on all pleadings and, if present, be included in all bench conferences and in chambers meetings and sessions with the trial court that directly involve a victim’s right enumerated in the Arizona Constitution. A victim’s lawyer has a presumptive right to sit at bar during a hearing involving a victim’s constitutional or statutory right, subject to the physical limitations of a courtroom or other trial exigencies. E.H. v. Hon. Slayton, 2020 WL 4459283, ¶¶ 23-25 (2020) (victim’s counsel has right to sit at bar during restitution hearing). 
Although a Rule 404(c) witness who is a victim in another case against the defendant may decline to be interviewed, such a witness is not a victim for purposes of attending trial where the defendant invokes Rule 615 to exclude witnesses. State v. Hamilton, 2020 WL 3456674, ¶¶ 10, 19 (App. June 25, 2020). 

A.
Right to Leave Work 
Under A.R.S. § 13-4439(A), an employer who has 50 or more employees for working days in 20 or more calendar weeks in the current or preceding calendar year, and any agent of that employer, must allow an employee who is a victim of a crime to leave work to: (1) exercise the employee's right to be present at a proceeding pursuant to §§ 13-4414, 13-4420, 13-4421, 13-4422, 13-4423, 13-4426, 13-4427 and 13-4436; (2) obtain or attempt to obtain an order of protection, an injunction against harassment, or any other injunctive relief to help ensure the health, safety or welfare of the victim or the victim’s child. Further, an employer may not dismiss an employee-victim because he or she exercises the right to leave work, § 13-4439(B); however, the employer is not required to compensate an employee-victim when he or she leaves work. A.R.S. § 13-4439(C). If an employee leaves work, the employee may elect to use or an employer may require the employee to use the employee's accrued paid vacation, personal leave or sick leave. A.R.S. § 13-4439(D). An employee-victim may not lose seniority or precedence while absent from employment to exercise his or her victim’s right to be present at court proceedings. A.R.S. § 13-4439(E). 

Under A.R.S. § 13-4439(F), before an employee-victim  may leave work, the employee must do all of the following: (1) provide the employer with a copy of the form provided by the law enforcement agency pursuant to § 13-4405(A), the information the law enforcement agency provides pursuant to § 13-4405(E), a court order the employee is subject to or any other proper documentation; and (2) if applicable, give the employer a copy of the notice of each scheduled proceeding that is provided to the victim.
It is unlawful for an employer or an employer's agent to refuse to hire or employ, to bar or to discharge from employment or to discriminate against an individual in compensation or other terms, conditions or privileges of employment because the individual exercises the right to leave work. A.R.S. § 13-4439(G). Employers must keep confidential records regarding the employee's leave. A.R.S. § 13-4439(H). An employer may limit the leave if the employee's leave creates an undue hardship to the employer's business. A.R.S. § 13-4439(I). The prosecutor must inform the victim of the victim's rights pursuant to this section. A victim may notify the prosecutor if exercising the victim's right to leave would create an undue hardship for his or her employer. The prosecutor must communicate the notice to the court during the scheduling of proceedings where the victim has the right to be present.  The court must continue to take the victim's schedule into consideration when scheduling a proceeding. A.R.S. § 13-4439(J). "Undue hardship" means a significant difficulty and expense to a business and includes the consideration of the size of the employer's business and the employer's critical need of the employee. A.R.S. § 13-4439(K). 

B.
Familial Relations / Representatives

The victim has the right to be present throughout all criminal proceedings in which the defendant has the right to be present. A.R.S. § 13-4420. Under A.R.S. § 13-4401(19),  “victim” means a person against whom the criminal offense has been committed, including a minor, or if the person is killed or incapacitated, the person's spouse, parent, child, grandparent or sibling, any other person related to the person by consanguinity or affinity to the second degree or any other lawful representative of the person, except if the person or the person's spouse, parent, child, grandparent, sibling, other person related to the person by consanguinity or affinity to the second degree or other lawful representative is in custody for an offense or is the accused. An affinity relationship exists between one spouse and the other spouse's blood relatives but does not exist between the blood relations of one spouse and the blood relations of the other spouse. Accordingly, stepchildren who are not biologically related are not related by affinity to each other. Allen v. Sanders, 237 Ariz. 93, 94-96, ¶¶ 7-10 (App. 2015) (child who witnessed defendant abusing second child was not a victim under the VBR entitled to refuse to be interviewed). 
If a victim is unable to exercise this right, a family member or lawful representative may do so in the victim’s place. See: A.R.S. § 13-4403(A) (victim is physically or emotionally unable to exercise any right but is able to designate a lawful representative); § 13-4403(B) (victim incompetent, deceased, or otherwise incapable of designating a representative); § 13-4403(C) (if victim is minor or vulnerable adult, the victim's parent, child or other immediate family member may exercise all of the victim's rights on behalf of the victim, but if the criminal offense is alleged against a member of the minor's or vulnerable adult's immediate family, the victim's rights may not be exercised by that person but may be exercised by another member of the immediate family unless the court finds that another person would better represent the interests of the minor or vulnerable adult); § 13-4403(D) providing guidelines the court must consider in appointing a representative for a minor or a vulnerable adult victim. 
Under A.R.S. § 13-4403(E), the minor or vulnerable adult victim's representative must accompany the minor or vulnerable adult through all proceedings, including delinquency, criminal, dependency and civil proceedings. Before the minor's or vulnerable adult's courtroom appearance, the representative must explain the nature of the proceedings and what the minor or vulnerable adult will be asked to do, including being expected to tell the truth. The representative must be available to observe the minor or vulnerable adult in all aspects of the case in order to consult with the court as to any special needs of the minor or vulnerable adult. Those consultations must take place before the minor or vulnerable adult testifies. The court may recognize the minor or vulnerable adult victim's representative when the representative indicates a need to address the court. A minor or vulnerable adult victim's representative may not discuss the facts and circumstances of the case with the minor or vulnerable adult witness, unless the court orders otherwise upon a showing that it is in the best interests of the minor or vulnerable adult. Under § 13-4403(F), any notices that are to be provided to a victim pursuant to this chapter may be sent only to the victim or the victim's lawful representative.
A.R.S. § 13-4403(C) does not limit the court's equitable power to appoint a victim's representative for a minor where the defendant is a member of the victim’s immediate family. The ability of the court to appoint representatives for minor victims is not just a “power” of the court, it is also a “right” of victims; parties before the court have a right to insist that the court exercise this power on a minor victim's behalf if the circumstances require. However, the appointment of a representative other than a parent or other immediate family member is not a broad grant of authority over a minor victim. The only duties that such a person may undertake are those related to the child's role as a victim for the offenses charged. There can be no interference by a victims' representative with the parental rights and responsibilities except insofar as necessary to allow the children's interests as victims to be properly presented, heard, and otherwise taken into account. State ex rel. Romley v. Dairman, 208 Ariz. 484, 488–89, ¶¶ 15-17 (App. 2004).

In cases in which there is a deceased or incapacitated victim, anyone who fits within the enumerated categories of familial relations specified in A.R.S. § 13-4401(19) is a victim and thus entitled to the rights guaranteed under the VBR; § 13-4401(19) does not contemplate that only one such person can be designated a victim. E.H. v. Slayton, 429 P.3d 564, ¶ 10 (App. 2018). The parents of a minor victim may exercise the victim's right to be present at all of the same proceedings as the defendant. While Evidence Rule 615 permits a trial court to exclude some witnesses from the proceedings, a trial court may not exclude a testifying witness from the proceedings if a statute authorizes that person to be present. Thus, a parent is permitted to attend trial proceedings with and on behalf of the victim who is a minor, even if the parent's testimony is required. State v. Uriarte, 194 Ariz. 275, 279, ¶ 19 (App. 1998). Further, the parents of a minor victim can be present at all proceedings in which the defendant has a right to be present until the final disposition of the charges, even if the victim turns 18 in the interim. J.D. v. Superior Court (T.D.), 236 Ariz. 39, 43, ¶ 20 (2014). A victim's family has no constitutional right to attend a hearing where the defendant has no right to be present. Morehart v. Barton, 226 Ariz. 510, 515, ¶ 22 (2011). 
C.
Initial Appearance and Bond / Release Hearings

The victim has the right to be heard at the defendant’s initial appearance, A.R.S § 13-4421, and at any proceeding where the court considers the defendant’s post-arrest release or the conditions of that release. A.R.S. § 13-4422. The trial court violates the VBR and § 13-4422 if it determines that a defendant is bondable without considering the victim’s impact statements at the bond hearing; in Arizona, victims of crimes have the right to be heard at any proceeding involving a post-arrest release determination. State v. Wein, 242 Ariz. 372, 374-75, ¶¶ 7-9, (App. 2017). Further, the trial court may not refuse to consider the victim’s statements unless the victim is subjected to cross-examination. The victim has the right to be heard before, not after, the decision to release on bond has been made, without being forced to testify. The use of hearsay is authorized at hearings in determining whether an individual is bondable; accordingly, a victim's statements, despite being hearsay, are permitted and must be considered in a bond hearing. Id. at 375, ¶¶ 10-11. See also Mendez v. Robertson, 202 Ariz. 128, 130, ¶ 8 (App. 2002) (rejecting claim that victim whose rights are protected by VBR may be required to testify at a release hearing). 
D.
Plea Agreements and Proceedings 

The victim has the right to be present and be heard at any proceeding in which a negotiated plea for the person accused of committing the criminal offense against the victim will be presented to the court. A.R.S. § 13-4423(A). The court may not accept a plea agreement unless the prosecutor advises that reasonable efforts were made to confer with the victim and give notice of the plea proceeding and of the victim’s right to be present and heard, that to the best of the prosecutor’s knowledge notice requirements were complied with, and the prosecutor informs the court of the victim's position, if known, regarding the negotiated plea. A.R.S. § 13-4423(B). 
However, the victim cannot veto a plea agreement that he or she disagrees with. A victim’s rights under the Arizona Constitution and the implementing legislation do not include the right to control the prosecution, but rather the right to be treated fairly and with respect, and an opportunity to express views that the prosecution and the court must consider but that are not binding on the prosecutor or the court. E.H. v. Slayton, 429 P.3d 564, ¶ 9 (App. 2018), citing State v. Lamberton, 183 Ariz. 47, 49 (1995); Lindsay R. v. Cohen, 236 Ariz. 565, 567, ¶ 8 (App. 2015). Rule 17.4(g) does not require automatic disqualification of a trial judge simply because he or she rejected the plea agreement as too lenient based on the victim's statements at the change of plea hearing. Scarborough v. Superior Court in & for County of Yuma, 181 Ariz. 283, 287 (App. 1995). 
E.
Victim Impact Statement and Sentencing
The victim may submit a written impact statement or make an oral impact statement to the probation officer for the officer's use in preparing a presentence report. A.R.S. § 13-4424(A). The probation officer must consider the economic, physical and psychological impact that the criminal offense has had on the victim and the victim's immediate family. A.R.S. § 13-4424(B). If the presentence report is available to the defendant, the court must permit the victim to inspect the presentence report, except those parts excised by the court or made confidential by law. If the court excises any portion of the presentence report, it must inform the parties and the victim of its decision and state on the record its reasons for the excision. On request of the victim, the prosecutor's office must provide a copy of the presentence report. A.R.S. § 13-4425.
At sentencing, the victim may present evidence, information and opinions that concern the criminal offense, the defendant, the sentence, or the need for restitution at any aggravation, mitigation, presentencing or sentencing proceeding. A.R.S. § 13-4426(A). At any disposition proceeding the victim has the right to be present and to address the court. A.R.S. § 13-4426(B). See also Rule 39(c)(4) (the right to be heard at sentencing allows the victim to present evidence, information, and opinions about the criminal offense, the defendant, the sentence, or restitution; the victim also may submit a written or oral impact statement to the probation officer for use in any presentence report). Victims' rights are not restricted to sentencing proceedings conducted by the court; they must also be provided for in sentencing proceedings that are constitutionally required to be undertaken by a jury. P.M. v. Gould, 212 Ariz. 541, 545, ¶ 14 (App. 2006), citing State ex rel. Romley v. Dairman, 208 Ariz. 484, 488, ¶ 10 (App.2004). 

1.
Cross-Examination of Victim 
A.R.S. § 13-4426.01 provides:

In any proceeding in which the victim has the right to be heard pursuant to article II, section 2.1, Constitution of Arizona, or this chapter, the victim's right to be heard is exercised not as a witness, the victim's statement is not subject to disclosure to the state or the defendant or submission to the court and the victim is not subject to cross-examination. The state and the defense shall be afforded the opportunity to explain, support or deny the victim's statement.

The plain language of A.R.S. § 13-4426.01 gives victims the right to be heard at a sentencing hearing without being cross-examined by the State or the defendant. It was enacted to implement Article 2, Section 2.1, of the Arizona Constitution, which, in pertinent part, provides that a crime victim has a right “[t]o be heard at any proceeding involving a post-arrest release decision, a negotiated plea, and sentencing.” State ex rel. Thomas v. Foreman, 211 Ariz. 153, 156, ¶ 6 (App. 2005). See also State v. Martinez, 218 Ariz. 421, 432, ¶ 45 (2008) (victim impact evidence is not put on by the State nor is cross-examination permitted or placing victim under oath necessary, citing § 13-4426.01); State v. Wein, 242 Ariz. 372, 375, ¶ 10 (App. 2017) (victims’ right to be heard without being subject to cross-examination under A.R.S. § 13-4426.01 afforded victims the right to submit victim impact statements during pretrial bond-eligibility hearing without being forced to undergo cross-examination); Mendez v. Robertson, 202 Ariz. 128, 130, ¶ 8 (App. 2002) (because defendant requesting reexamination of pretrial release conditions was not entitled to an evidentiary hearing, defendant did not have right to compel the victim to testify and be subject to cross-examination). 
But note that in capital cases, A.R.S. § 13-4426.01 only applies to a trial's sentencing penalty phase, not the aggravation phase. Further, under certain circumstances a victim may be compelled to testify at a restitution hearing. See infra. 
a.
Victim Impact Evidence in Capital Cases
Rule 39(c)(1), provides:
If a victim exercises the right to be heard, the victim does not do so as a witness and the victim is not subject to cross-examination. A victim is not required to disclose any statement to any party and is not required to submit any written statement to the court. The court must give any party the opportunity to explain, support, or refute the victim's statement. This subsection does not apply to victim impact statements made in a capital case under A.R.S. § 13-752(R).
Under A.R.S. § 13-752(R), subject to § 13-751(B), a victim has the right to be present at the aggravation phase and to present any information that is relevant to the proceeding. A victim has the right to be present and to present information at the penalty phase. At the penalty phase, the victim may present information about the murdered person and the impact of the murder on the victim and other family members and may submit a victim impact statement in any format to the trier of fact. A.R.S. § 13-751(B) provides that at the aggravation phase of the sentencing proceeding in a capital case, the admissibility of information relevant to any of the aggravating circumstances is governed by the rules of evidence applicable to criminal trials. In other words, the rules of evidence apply and the victim's representative can be cross-examined by the defense during the aggravation phase. State ex rel. Thomas v. Foreman, 211 Ariz. 153, 156, ¶ 7 (App. 2005), citing State v. Asbury, 145 Ariz. 381, 386 (App.1984) (“[B]asic concepts of fairness, justice and impartiality mandate that the defendant be allowed, at an aggravation and mitigation hearing, to cross-examine the victims in order to bring out mitigating circumstances.”). 
In contrast, during the sentencing penalty phases, the other provisions of A.R.S. § 13-752(R) authorize the victim to attend and “present information about the murdered person and the impact of the murder on the [representative] and other family members and may submit a victim impact statement in any format to the trier of fact.” In addition, Criminal Rule 19.1(e) provides that “If a jury finds one or more aggravating circumstances,” during the penalty phase, “the victim's survivors may make a statement relating to the characteristics of the victim and the impact of the crime on the victim's family, but may not offer any opinion or recommendation about an appropriate sentence.” Taken together, A.R.S. §§ 13-751, 13-752, 13-4426.01, and Rule 19.1(e) provide that a victim or representative may present an impact statement during the sentencing penalty phase to rebut a defendant's mitigation evidence. Foreman, 211 Ariz. at 156, ¶¶ 8-10.  
After finding that A.R.S. § 13-4426.01 affords the victim a right to present an impact statement to rebut any mitigation evidence at any sentencing penalty phase without disclosing that statement, the Foreman court addressed whether the statute violated the defendant’s constitutional rights. Foreman, 211 Ariz. at 156, ¶ 11. The Court held that the confrontation clause does not invalidate A.R.S. § 13-4426.01, noting that there is no general constitutional right to pretrial discovery in a criminal case and Brady v. Maryland, 373 U.S. 83 (1963) did not create one. Even though a victim's right to refuse to disclose victim impact information deprives the defendant of a method of discovery, a criminal defendant has no vested or substantive right to a particular discovery method. The right to interview or depose a victim under Rule 15 is procedural in nature, and the application of the victim's rights amendment does not impair any substantive or vested rights of the defendant. Foreman, 211 Ariz. at 157, ¶ 16. 

In Foreman, the COA found that the defendant’s argument that allowing victim impact evidence without advance disclosure could lead to grounds for a mistrial was premature. The Court noted there is no case law holding that lack of pretrial discovery of an impact statement for the sentencing penalty phase impacts a defendant's Fourteenth Amendment right to a fundamentally fair trial, but that State ex rel. Romley v. Superior Court (Roper), 172 Ariz. 232 (App. 1992), provides guidance to analyze the issue. Namely, a defendant's due process and confrontation rights are protected when a defendant makes a showing that the victim or representative has information that is both essential to the defense and that requires pretrial disclosure to have value to the defense, and the court inspects the information in camera to assess the necessity of its disclosure. This procedure balances a defendant's right to present an effective defense against the victim's right to be protected from unnecessary, out-of-court contact with a defendant. Note, however, that Roper was disapproved by Crime Victims v. Hon. Thompson (Vanders), 247 Ariz. 575 (App. 2019) (to be entitled to an in-camera review of privileged records as a matter of due process, the defendant must establish a substantial probability that the protected records contain information critical to an element of the charge or defense or that their unavailability would result in a fundamentally unfair trial). In Foreman, the Court noted the defendant did not show that victim impact information existed or that it would be necessary during the trial or in any sentencing aggravation phase. The Court thus concluded that § 13-4426.01 is facially constitutional, and that it was premature to evaluate the application of the statute to the facts of that case. Foreman, 211 Ariz. at 158, ¶¶ 16-18. 
During the penalty phase in a capital case, a victim may present information about the murdered person and the impact of the murder on the victim and other family members and may submit a victim impact statement in any format to the trier of fact. A.R.S. § 13-752(R). The victim may not, however, offer any opinion regarding the appropriate sentence to be imposed. Criminal Rule 19.1(e)(3); State v. Carlson, 237 Ariz. 381, 397, ¶ 58 (2015). 
Death is a punishment different from all other sanctions, and thus considerations that inform the sentencing decision may be different from those that apply to other punishments. Arizona may not permit victims to recommend sentences in capital cases if the Eighth Amendment prohibits such recommendations. Lynn v. Reinstein, 205 Ariz. 186, 189, ¶ 8 (2003), citing Booth v. Maryland, 482 U.S. 496, 509 n. 12 (1987), overruled in part by Payne v. Tennessee, 501 U.S. 808 (1991). In Lynn, ASC noted that the characteristics of the victim and the impact of the crime on the victim's family may be relevant in determining blameworthiness and culpability and in assessing the harm caused by the defendant's conduct; thus, such evidence is relevant in determining whether the death penalty should be imposed. However, victim sentencing opinions are not only irrelevant in capital sentencing proceedings but might well be prejudicial. Id. at 190-91, ¶ 13. Victims are not parties to a defendant’s criminal case, and a victim’s recommendations to the jury regarding the appropriate sentence a capital defendant should receive are not constitutionally relevant to the harm caused by the defendant's criminal acts or to the defendant's blameworthiness or culpability. Id. at 191, ¶¶ 15-17. 
Victim impact evidence is generally admissible at sentencing unless it is so unduly prejudicial that it renders the trial fundamentally unfair. State v. Rose, 231 Ariz. 500, 509-511, ¶¶ 40-46 (2013). However, it remains the responsibility of the trial judge to exercise sound discretion in balancing probative value against the risk of unfair prejudice, and prosecutors and victims should not venture too close to the line, “lest they risk a mistrial.” Id. at 511, ¶ 47. Further, “recognizing the confines of A.R.S. § 13-4426.01 but also a defendant's constitutional rights, we encourage judges, in their sound discretion, to screen and, if necessary, limit an orchestrated, overly dramatic victim impact presentation that is so unduly prejudicial that it renders the trial fundamentally unfair. Id. 
In Rose, ASC noted although the victim impact statement generally is permitted, survivors may not offer any opinion regarding the appropriate sentence to be imposed. There, the victim’s widow called the defendant a “cop killer,” and requested the jury to “give him the appropriate sentence.” ASC found that neither she nor her son recommended a sentence or said they wanted Rose put to death, but disapproved this type of “vengeful language” and strongly encouraged prosecutors and trial courts to prevent victims from alluding to or addressing in any way the potential sentence, such as pressing for an “appropriate” or “just” sentence or asking for “closure.” “Such references come dangerously close to infringing Rule 19.1(d)(3) and mandating a mistrial.” Rose, 231 Ariz. 5013, ¶¶ 58. 
Allowing testimony about the impact of a murder on persons who are not victims under Rule 19.1(e)(3) poses a substantial risk of injecting unfairly prejudicial evidence and threatening a mistrial. Accordingly, such evidence generally should be disallowed absent a showing that it is necessary to inform the jury of the harm resulting from the crime. There is no need for such evidence when the State has already introduced extensive victim impact evidence, as the additional admission of evidence of a murder's impact on community members is not likely to aid in the jury's decision making. State v. Leteve, 237 Ariz. 516, ¶ 51, (2015) (holding evidence of murders' impact on neighbors was relevant to whether defendant should be shown leniency as it demonstrated the specific harm his killings caused to people closely linked to the family). 
See also State v. Carlson, 237 Ariz. 381, 397, ¶¶ 58-60 (2015) (error in allowing victim impact statement “I don't believe that any of us will ever be safe if he's allowed freedom in his lifetime” that impermissibly appeared to advocate for death penalty or at least for a life sentence was harmless; references were brief and indirect, statement was immediately preceded by instruction that jurors could not consider victims' sentencing recommendations but could consider victims' loss only to rebut mitigation); State v. Armstrong, 218 Ariz. 451, 462–63, ¶¶ 50-53 (2008) (although some comments were not based on the impact of death of victim’s son and had an attenuated relationship to the impact of the crime on the victim and for that reason might have been excluded by trial court, statement was not so unduly prejudicial that it rendered the trial fundamentally unfair); State v. Martinez, 218 Ariz. 421, 431-32, ¶ 45 (2008) (presentation of impact statement of victim's birth mother in penalty phase of trial for capital murder did not violate defendant's confrontation rights even though statement was unsworn and not subject to cross examination; victim-impact statement was not put on by the state, cross examination was not permitted, and placing mother under oath was not necessary); State v. Carreon, 210 Ariz. 54, 72, ¶¶ 90-93 (2005) (victim impact statement was proper rebuttal following defendant's introduction of mitigating evidence during penalty phase of capital murder prosecution, where victim's sister testified, with little embellishment, how victim's murder had affected his children, and trial court cautioned jury not to consider such statement in aggravation).
b.
Restitution Hearings

In State v. Quijada, 246 Ariz. 356 (App. 2019), the COA considered whether a victim could be compelled to testify at restitution hearing. There, the burglary victim over a period of time submitted various undocumented restitution claims in increasingly higher amounts. The restitution hearing was rescheduled several times. The State subpoenaed the victim to testify and she appeared the first two times but on the third setting she left before testifying, saying she was ill. After that, the victim was either unable or unwilling to attend. The court ordered restitution, and then years later extended the defendant’s probation because restitution was not paid in full. After an evidentiary hearing, the trial court then denied the defendant’s post-conviction due process claims. The State noted at the hearing that it had been unable to locate the victim and expressed serious misgivings about the accuracies of the victim’s restitution claim. The court denied the defendant’s requests to subpoena the victim or appoint a victim representative, and affirmed the restitution order after increasing the amount slightly. The COA granted relief in part and remanded. 

The COA held, first, that when the veracity or accuracy of restitution evidence is called into doubt and the defendant cannot adequately challenge that evidence without questioning the victim in open court under oath, due process requires that the defendant be allowed to do so. The Court noted that it was not holding that defendants have an unconditional due-process right to question any victim who submits evidence or statements to support a restitution claim; due process is flexible and calls for such procedural protections as the particular situation demands. Further, victims have a constitutional right to be free from intimidation, harassment, or abuse, throughout the criminal justice process. The Court cautioned that a defendant’s due-process protections must not be converted into tools to subject victims to unnecessary and potentially injurious court proceedings. But where events or circumstances call the veracity or accuracy of evidence concerning restitution into doubt and the defendant cannot adequately challenge that evidence without questioning the victim in open court under oath, due process requires that the defendant be given the opportunity to do so. Quijada, 246 Ariz. 356, ¶ 29, citing State ex rel. Romley v. Hutt, 195 Ariz. 256, 259, ¶ 7 (App. 1999) (“[I]n some cases some victims’ rights may be required to give way to a defendant’s federal constitutional rights.”).
Second, the COA held that when appropriate, parties may subpoena a victim to appear and testify at a restitution hearing without violating the VBR. Citing State ex rel. Dean v. City Court of Tucson, 173 Ariz. 515 (App. 1992) (nothing in the VBR authorizes a victim to refuse to appear or testify at pretrial hearings), and A.H. by Weiss v. Superior Court, 184 Ariz. 627 (App. 1996) (applying Dean to presentence proceedings and holding that a victim does not have a categorical right to refuse to appear and testify at presentence proceedings), the Court noted that a defendant’s constitutional right to compel the attendance of witnesses in his defense extends to a sentencing hearing and that a restitution hearing, like a mitigation hearing, is part of the sentencing process. Moreover, the State has a statutory right to subpoena any witness to appear before the court in which the complaint, indictment or information is to be heard or tried. The Court thus concluded that victims do not have an unconditional right to refuse to appear and testify at restitution proceedings. Quijada, 246 Ariz. 356, ¶¶ 31-33. The Court noted the right to compel a victim to testify was not an unconditional right; rather, when a victim’s testimony is necessary to effectuate a defendant’s due-process rights and to ensure the restitution amount does not create a windfall to the victim, then a victim may be compelled to appear and testify. Should the court determine that the testimony sought is irrelevant, or in violation of the victim’s constitutional rights or statutory protections, the court may quash the subpoena. And at the victim’s request, the State may seek to quash the subpoena on the victim’s behalf. Id. at ¶ 34. 
Finally, the Court rejected any notion that a victim who disobeys a subpoena to appear and testify at a restitution hearing may be arrested and held in contempt. But at a minimum, once the court finds the victim’s refusal to testify unjustified, the court should draw an adverse inference against any uncorroborated statements made by the victim concerning her economic loss. The Court noted that drawing an adverse inference is not the only remedy; this sets the floor, not the ceiling, for what may be necessary to cure the denial of due process. In the exercise of its discretion, the trial court may craft more particularized remedies, up to even striking the absent victim’s restitution claim entirely. The Court cautioned that in assessing the proper remedy, the court must always carefully balance the victim’s constitutional right to restitution against the defendant’s constitutional right to due process. Quijada, 246 Ariz. 356, ¶¶ 36-39. 
There was a special concurrence by Judge Weinzweig in Quijada expressing that the court should remain mindful of the victim’s emotional plight. He noted that he was not convinced that a negative inference is required to deal with victims who refuse to cooperate in the restitution process; “we need not scold a reticent victim who never sought to attain or achieve victim status. Criminal victims are not civil litigants.” However, he concurred with the opinion because it limited the negative inference option to instances where the court has determined the victim’s refusal to testify is unjustified. Quijada, 246 Ariz. 356, ¶¶ 51-53. 

F.
Probation and Firearm Restoration Proceedings

The victim has the right to be present and be heard at any probation revocation disposition proceeding or any proceeding in which the court is requested to terminate the probation or intensive probation of a person who is convicted of committing a criminal offense against the victim. A.R.S. § 13-4427(A). The victim has the right to be heard at any proceeding in which the court is requested to modify the terms of probation or intensive probation if the modification will substantially affect the person's contact with or safety of the victim or if the modification involves restitution or incarceration status. A.R.S. § 13-4427(B). Additionally, A.R.S. § 13-4411 requires the prosecutor to provide the victim with a form to request post-conviction notice of all probation modification proceedings that impact the victim and all probation revocation or termination proceedings, and A.R.S. § 13-4415 requires the court itself to notify the victim about various proceedings related to a defendant's probation. These related statutes establish the legislature's intent that a victim retain his or her rights during a defendant's term of probation. Therefore, a victim’s rights remain enforceable while the defendant is on probation. State v. Leonardo, ex rel. County of Pima, 226 Ariz. 593, 595–96, ¶¶ 10-11 (App. 2011). A continuing obligation to register as a sex offender extends the date of final disposition of a defendant’s charges. State v. Hamilton, 2020 WL 3456674, ¶ 10 (App. 2020). 
A victim has the right to be present and be heard at any proceeding in which the defendant has filed a petition under § 13-925 to restore the defendant's right to possess a firearm. A.R.S. § 13-4441(A). If the victim has made a request for postconviction notice, the prosecutor must provide notice to the victim at least 5 days before the hearing. A.R.S. § 13-4441(B). 
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