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I.
WAIVER OF FIFTH AMENDMENT RIGHTS
In order to be admissible, statements obtained while an accused is subject to custodial interrogation require a prior waiver of Miranda rights. Under Miranda v. Arizona, 384 U.S. 436 (1966), a suspect must be fully advised that they may choose not to talk to law enforcement officers, to talk only with counsel present, or to discontinue talking at any time, including the critical advice that whatever they choose to say may be used as evidence against them. A suspect validly waives these rights only if they waive them voluntarily, knowingly and intelligently. To be voluntary, the waiver must be the product of a free and deliberate choice rather than intimidation, coercion, or deception. To be knowing and intelligent, the suspect must have a full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it. The Constitution does not require that a criminal suspect know and understand every possible consequence of a waiver, however. State v. Klos, 248 Ariz. 40, ¶ 11 (App. 2019).

A waiver of Miranda rights must be voluntary, meaning the product of free and deliberate choice rather than intimidation, coercion, or deception. State v. Olague, 240 Ariz. 475, 477–78, ¶ 5 (App. 2016), citing Berghuis v. Thompkins, 560 U.S. 370, 382, (2010); In re Andre M., 207 Ariz. 482, ¶ 7 (2004). In assessing a waiver, courts examine the totality of the surrounding circumstances, including the defendant's background, experience, and conduct. The defendant's prior interactions with law enforcement are relevant to this inquiry. Olague, 240 Ariz. at 478-79, ¶¶ 6-9 (no police overreaching in asking defendant “All right? You cool with that? where detective talked to defendant in the past, phrased question to tailor to defendant’s level of information and create a relaxed atmosphere, and removed handcuffs to create less stressful environment), citing State v. Naranjo, 234 Ariz. 233, ¶ 7 (2014). Mental illness by itself will not invalidate an otherwise knowing and intelligent waiver. Naranjo, ¶ 8 (defendant claiming to have been actively psychotic during interview who said “yeah” to understanding his rights and was generally coherent and responsive, recounting in some detail the crime and expressing remorse for his actions, and who had 14 previous encounters with law enforcement, voluntarily waived his Miranda rights). 
Poor linguistic abilities, standing alone, do not invalidate an otherwise knowing and intelligent waiver; instead the court examines the totality of the circumstances. The totality of the circumstances includes the defendant’s “background, experience and conduct. To decide whether a non-native English speaker validly waived their rights, a court may consider (1) whether the defendant signed a written waiver; (2) whether the defendant was advised of their rights in their native tongue; (3) whether the defendant appeared to understand their rights; (4) whether a defendant had the assistance of a translator; (5) whether the defendant’s rights were individually and repeatedly explained to them; and (6) whether the defendant had prior experience with the criminal justice system. State v. Klos, 248 Ariz. 40 (App. 2019) (trial court did not err in denying motion to suppress statements of a non-native English speaker who was given Miranda warnings in English without an interpreter and expressed some uncertainty about her rights while being advised, but who ultimately signed a written waiver, effectively conversed in English before, during, and after the advisement, and stated she could read and write English at a 10th-grade level).
A.
Right to Silence 
Invocation of the right to remain silent need not be made with precision. But the invocation must be unambiguous, judged from the perspective of a “reasonable police officer in the circumstances.” State v. Cota, 229 Ariz. 136, 145, ¶ 26 (2012) (defendant's statement to police officer, in which he referred to officer by name and stated he “ain't saying nothing no more” was unambiguous invocation of right to remain silent), citing Berghuis v. Thompkins, 560 U.S. 370, 381 (2010) and quoting Davis v. United States, 512 U.S. 452, 459 (1994).
In Berghuis v. Thompkins, 560 U.S. 370, 381 (2010), SCOTUS held there is no principled reason to adopt different standards for determining when an accused has invoked the Miranda right to remain silent and the Miranda right to counsel at issue in Davis v. United States, 512 U.S. 452, 458–59 (1994) (setting forth objective test for invoking right to counsel). The Court explained there is good reason to require an accused who wants to invoke his or her right to remain silent to do so unambiguously. “A requirement of an unambiguous invocation of Miranda rights results in an objective inquiry that avoid difficulties of proof and provides guidance to officers on how to proceed in the face of ambiguity.” Id. The Court noted that if an ambiguous act, omission, or statement could require police to end the interrogation, police would be required to make difficult decisions about an accused's unclear intent and face the consequence of suppression if they guess wrong; on the other hand, suppression of a voluntary confession in these circumstances would place a significant burden on society's interest in prosecuting criminal activity. “As Miranda holds, full comprehension of the rights to remain silent and request an attorney are sufficient to dispel whatever coercion is inherent in the interrogation process.” Id. at 382.

Thus, the prosecution need not show that a waiver of Miranda rights was express. An implicit waiver of the right to remain silent is sufficient to admit a suspect's statement into evidence. A waiver of Miranda rights may be implied through the defendant's silence, coupled with an understanding of his rights and a course of conduct indicating waiver. Where the prosecution shows that a Miranda warning was given and understood by the accused, an accused's uncoerced statement establishes an implied waiver of the right to remain silent. Berghuis, 560 U.S. at 384. Although Miranda imposes on police a rule that is both formalistic and practical when it prevents them from interrogating suspects without first providing them with a Miranda warning, it does not impose a formalistic waiver procedure that a suspect must follow to relinquish those rights. As a general proposition, the law can presume that an individual who, with a full understanding of his or her rights, acts in a manner inconsistent with their exercise has made a deliberate choice to relinquish the protection those rights afford. Miranda rights can thus be waived through means less formal than a typical waiver on the record in a courtroom given the practical constraints and necessities of interrogation and the fact that Miranda’s main protection lies in advising defendants of their rights.  Id. at 385.

Courts can infer a waiver of Miranda rights from the actions and words of the person interrogated. The Miranda rule and its requirements are met if a suspect receives adequate Miranda warnings, understands them, and has an opportunity to invoke the rights before giving any answers or admissions. But any waiver, express or implied, may be contradicted by an invocation at any time, and if the right to counsel or the right to remain silent is invoked at any point during questioning, further interrogation must cease. Further, for a statement to be admissible at trial, police must have provided Miranda warnings. If that condition is established, the court can proceed to consider whether there has been an express or implied waiver of Miranda rights. In ruling on the admissibility of a statement made during custodial questioning, the trial court must consider whether there is evidence to support the conclusion that from the whole course of questioning, an express or implied waiver has been established. Thus, after giving Miranda warnings, police may interrogate a suspect who has neither invoked nor waived his or her Miranda rights. Berghuis, 560 U.S. at 387-388. In sum, a suspect who has received and understood the Miranda warnings and has not invoked his Miranda rights waives the right to remain silent by making an uncoerced statement to the police. Id. at 388-389. 

In Arizona, cases decided before Berghuis, and even some decided afterward, held that if the suspect indicates in any manner, at any time prior to or during questioning that he wishes to remain silent, the interrogation must cease, and that police were then only permitted to ask questions clarifying whether or not the suspect was invoking his right to remain silent. These cases stem from ASC’s decision in State v. Finehout, 136 Ariz. 226, 229 (1983).  In State v. Peterson, 228 Ariz. 405, 410, n. 4 (App. 2011), the COA explained in a footnote: 

The trial court relied in part on Berghuis v. Thompkins, holding that when a suspect makes an ambiguous statement relating to the right to silence, police are not required to clarify whether the suspect wants to invoke Miranda rights. However, even assuming the latter is not dictum and Berghuis is not distinguishable on its facts, we nevertheless are bound by our supreme court's holding in Finehout, 136 Ariz. at 229, limiting continued interrogation to clarifying questions, and we have no authority to modify or disregard it. State v. Strayhand, 184 Ariz. at 571, 586 (App. 1995). 
In its petition for review, the State asked ASC to hold that insofar as Finehout limits an interrogating officer to clarifying questions in the event of an ambiguous statement concerning the right to silence, Finehout has been overruled by Berghuis. The State noted that ASC had already applied Davis to hold that an officer need not limit follow-up questioning to clarification questions in the event of an ambiguous statement concerning the right to counsel, citing:  State v. Eastlack, 180 Ariz. 243, 250-51 (1994); State v. Ellison, 213 Ariz. 116 (2006); and State v. Newell, 212 Ariz. 389, 397, ¶ 25 (2006). The State noted that Berghuis not only applied Davis to the right-to-silence context, but stated in doing so that there was “no principled reason” to distinguish between ambiguous statements in the two contexts. State v. Peterson, Appellant’s Petition, 2012 WL 651804, pp. 7-11
Although ASC did not accept review in that case, it has since cited Berghuis in subsequent decisions, as follows. 

An invocation of the right to silence must be unequivocal and unambiguous, as judged from the perspective of a reasonable officer under the totality of the circumstances. If an invocation is ambiguous or equivocal, the police are not required to end the interrogation or ask questions to clarify whether the accused wants to invoke his or her Miranda rights. State v. Payne, 233 Ariz. 484, 501, ¶¶ 40-41 (2013) (reasonable officer could find defendant's request that he did not want to talk any more ambiguous or equivocal on the ground that he indicated that he would talk after he spoke with a family member), citing State v. Cota, 229 Ariz. 136, 144–45 ¶ 26 (2012) and Berghuis v. Thompkins, 560 U.S. 370 (2010). 

If an in-custody individual unambiguously indicates a desire to cut off questioning after initially waiving Miranda rights, officers must end the interrogation. Whether an invocation is ambiguous is judged from the perspective of a reasonable officer under the totality of the circumstances.  State v. Rushing, 243 Ariz. 212, 225, ¶ 57 (2017) (suspect did not, after waiving Miranda rights, unambiguously invoke right to remain silent by indicating during interrogation that he was not sure he should say anything and that he probably should not talk about the incident at issue and officers thus not required to cease interrogation; such statements communicated only that suspect had doubts about whether to disclose details of the crime), citing Berghuis and State v. Payne, 233 Ariz. 484, 501 ¶ 40 (2013). See also State v. Burns, 237 Ariz. 1, 31–32, ¶ 150 (2015), citing Berghuis and State v. Trostle, 191 Ariz. 4, 14 (1997) (waiver of Miranda rights may be implied by conduct when an individual chooses to answer questions after being advised of his Miranda rights). 
Notwithstanding a defendant's invocation of the right to remain silent, his subsequent statements may be used against him if the police have scrupulously honored his right to terminate the questioning. Michigan v. Mosley, 423 U.S. 96, 104-06, (1975) (right to cut off questioning fully respected when police “immediately ceased the interrogation, resumed questioning only after the passage of a significant period of time and the provision of a fresh set of warnings, and restricted the second interrogation to a crime that had not been a subject of the earlier interrogation”). Further, when a defendant is given Miranda warnings upon arrest, further warnings are not required in the absence of circumstances between the arrest and interrogation which would alert the officers that the accused may not be fully aware of his rights. State v. Castaneda, 150 Ariz. 382, 387 (1986) (police not required to readvise defendant of Miranda rights where he waived his right to remain silent by volunteering to tell police officers where they could find truck used in connection with crimes).
Note that in Miranda, SCOTUS distinguished between the procedural safeguards triggered by a request to remain silent and a request for an attorney, and directed that the interrogation must cease until an attorney is present only if the individual states that he wants an attorney. Thus, a defendant’s invocation during a police interview of only his Fifth Amendment right to remain silent, and not his Fifth Amendment right to counsel, does not require the police to refrain from asking further questions until defendant was provided counsel. State v. Hall, 204 Ariz. 442, 451-452, ¶ 38 (2003), quoting Miranda, 384 U.S. 439, 474 (1966).  
When the suspect chooses to remain silent on a subject, he may not be questioned concerning that subject or related subjects. Whether the subject is related is determined by using an objective standard, and the subjective intent of officer and subjective expectation of the suspect are irrelevant. State v. Allen, 140 Ariz. 412, 415 (1984) (where victim’s earlier assault on defendant was relevant to police only because it inculpated defendant on charge that he murdered victim, assault was related subject police were not authorized to question about after defendant’s decision to remain silent on subject of homicide). Compare State v. Morgan, 149 Ariz. 112, 114 (App. 1986) (no basis for concluding that object of second interrogation was to wear down defendant’s resistance where initial interrogation ceased immediately upon defendant's invocation of right to remain silent, interrogators in second interrogation did not recall being advised of said invocation, and second interrogation did not begin until 2 to 3 hours after initial arrest, commenced with appropriate re-warning, and did not enter on any subject of substance until defendant indicated he wanted to talk). 
A person has the right to remain silent once in custody regardless of whether Miranda warnings had been given. State v. Van Winkle, 229 Ariz. 233, 236, ¶ 14 (2012). Further, a defendant's invocation of his Miranda rights and his post-arrest silence may not be used to impeach an explanation subsequently offered at trial. Doyle v. Ohio, 426 U.S. 610, 618 (1976); State v. Parker, 231 Ariz. 391, 406, ¶ 64 (2013) (prosecutor may not comment on a defendant's invocation of his Fifth Amendment rights). See also State v. Routhier, 137 Ariz. 90, 95 (1983) (prosecutor's reference to defendant's post-arrest silence violated defendant's Fifth Amendment rights notwithstanding claim defendant waived his constitutional rights since it was impermissible to ask questions on matters about which defendant had not made any comment or given any information). 
Despite this prohibition, a defendant's silence can be used to attack his credibility as a witness when he makes a statement at trial which is inconsistent with an earlier statement so that his credibility is clearly in question. State v. Calhoun, 115 Ariz. 115, 118 (App. 1977) (where defendant testified about what he had told police in order to create a defense based on police incompetency, prosecutor was entitled to cross-examine him concerning alleged incompetency and questions asked of defendant and of police officer as to whether defendant had responded to certain questions or provided certain information following arrest did not violate defendant's right to remain silent); State v. Robinson, 127 Ariz. 324, 328 (App. 1980) (prosecutor's questioning of why defendant had not told the story at that time was not a comment upon his silence but proper impeachment based upon what he had said). In contrast to contradictory statements at trial, a defendant's silence at the time of arrest is not an inconsistent or contradictory statement. Rather, this silence is simply the exercise of a constitutional right that all persons must enjoy without qualification. “It would indeed be irregular and anomalous to warn an accused that he has the right to remain silent, that if he says anything it may be used against him, however, if he does remain silent that too may be used against him.” State v. Anderson, 110 Ariz. 238, 241 (1973).
Finally, comments and evasive answers made before invoking the right to remain silent are admissible. State v. Burns, 237 Ariz. 1, 31–32, ¶ 150 (2015) (evidence that defendant became quiet, closed his eyes, and just shook his head was admissible because this conduct occurred before he invoked his right to remain silent), citing State v. Parker, 231 Ariz. 391, 406 ¶ 65 (2013).  The privilege against self-incrimination is an exception to the general principle that the Government has the right to everyone's testimony. To prevent the privilege from shielding information not properly within its scope, SCOTUS has long held that a witness who desires the protection of the privilege must claim it at the time he relies on it. Salinas v. Texas, 570 U.S. 178, 183 (2013). Further, SCOTUS cases establish that a defendant normally does not invoke the privilege by remaining silent; the express invocation requirement applies even when an official has reason to suspect that the answer to his question would incriminate the witness. Id. at 186-187 (holding Fifth Amendment did not prohibit prosecution from commenting on defendant's silence and change of demeanor in response to noncustodial police questioning; defendant was required to expressly invoke the privilege against self-incrimination in order to subsequently benefit from it).
B.
Right to Counsel under Fifth Amendment 
The right to the presence of an attorney is one of the rights a person subject to custodial interrogation must be informed of under Miranda. If the person being interrogated asserts the right to an attorney, all questioning must cease until an attorney is present or the defendant reinitiates communication. State v. Newell, 212 Ariz. 389, 397, ¶ 24 (2006), citing Edwards v. Arizona, 451 U.S. 477, 484-85 (1981). Once a suspect is in custody, he may invoke his Fifth Amendment right to counsel at any point, even before the police administer the Miranda warning. To do this, the suspect must verbally state his wish for the presence and assistance of counsel during custodial interrogation. However, a suspect may not waive his Miranda rights until after the police warn him of those rights. Consequently, a valid waiver of Miranda rights must be knowing and voluntary, in complete understanding of what the waiver means. Edwards, 451 U.S. at 484. 
Under Edwards, 451 U.S. at 484-485, when a suspect has invoked his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if he has been advised of his rights. A suspect who has expressed desire to deal with the police only through counsel is not subject to further interrogation by the authorities until counsel has been made available to him, unless the suspect initiates further communication, exchanges or conversations with the police. The language of Edwards is unequivocal; an accused who has asserted his right to counsel “is not subject to further interrogation by the authorities until counsel has been made available to him.” Id. at 485. The Edwards rule prohibits “further interrogation.” “Nowhere in Edwards does the majority indicate that re-interrogation of the accused is permissible if the authorities merely shift the line of questioning to other matters or unrelated offenses.” State v. Routhier, 137 Ariz. 90, 97-98 (1983). Miranda right to counsel is not offense-specific and thus precludes questioning about any crime. McNeil v. Wisconsin, 501 U.S. 171, 177 (1991); see also Arizona v. Roberson, 486 U.S. 657, 680-688 (1988) (Edwards rule applies to bar police-initiated interrogation following a suspect's request for counsel in the context of a separate investigation).
The Edwards rule is designed to prevent police from badgering a defendant into waiving his previously asserted Miranda right to counsel. It does this by presuming his post-assertion statements to be involuntary, even where the suspect executes a waiver and his statements would be considered voluntary under traditional standards. This prophylactic rule thus protects a suspect’s voluntary choice not to speak outside his lawyer’s presence. Montejo v. Louisiana, 556 U.S. 778, 787 (2009). See also State v. Yonkman, 231 Ariz. 496, 498, ¶ 8 (2013) (Edwards rule creates a presumption of involuntariness of any resulting waiver that occurs in response to further police-initiated custodial interrogation). 
In Davis v. United States, 512 U.S. 452 (1994), SCOTUS addressed the issue of what precisely constitutes an invocation of the right to counsel. For an invocation of the Miranda right to counsel to be effective, the accused must articulate his desire to have counsel present sufficiently clearly that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney; only unambiguous requests for counsel trigger the protections of Edwards. Davis, 512 U.S. at 459. Moreover, there is no requirement under the Constitution that officers clarify an ambiguous request for counsel before proceeding with questioning; interrogating officers may continue their questioning when a suspect ambiguously asserts his right to counsel during a custodial interrogation. Id; see also State v. Gay, 214 Ariz. 214, 223-24, ¶¶ 32-33 (App. 2007) (defendant’s question about when a lawyer would be appointed was not an unambiguous request for counsel; a reasonable police officer in the circumstances would not have understood defendant’s question as a request for an attorney, especially in light of an officer’s statement to defendant to ask questions if he did not understand the Miranda right).  
Not every reference to an attorney must be construed by police as an invocation of the suspect's right to counsel; an officer must cease questioning only where the defendant's request for counsel is unambiguous. Where a defendant invokes the right to counsel for a particular purpose, such limited invocation may not operate as a request for counsel for all purposes. State v. Nevarez, 235 Ariz. 129, 134-35, ¶¶ 14-15 (App. 2014) (defendant did not invoke his right to counsel for all purposes when he stated “I want my attorney to read me the warrant” after arresting officer read search warrant for blood draw aloud to him following defendant's statement that he was both illiterate and dyslexic; defendant's request for assistance was expressly confined to a reading of the warrant, officers explained that he would be provided a copy of warrant that his attorney could read to him at a later time, and defendant made no further requests for attorney assistance). Upon an unambiguous request for counsel, the police must cease further questioning until a lawyer has been made available or the suspect reinitiates the conversation. If the request for counsel is not sufficiently clear, the interview may continue. State v. Spears, 184 Ariz. 277, 86 (1996) (statement “you want to arrest me for stealing a car, then let me call a lawyer and I'll have a lawyer appointed to me and, because this is going nowhere, I didn't steal her car” was ambiguous request for counsel and police were not required to stop questioning;  second statement that if police were going to “try to pin it on me, I want a lawyer because I'm not going to say nothing else until I can talk to a lawyer” was an unambiguous request for counsel, requiring police to stop interview). 
The right to remain silent is separate and distinct from the right to counsel. To invoke the Fifth Amendment right to counsel, the defendant must make a statement that shows a desire for an attorney during custodial interrogation. The Sixth Amendment right to counsel generally, by contrast, does not attach until after the initiation of formal charges. State v. Sallard, 247 Ariz. 464, ¶ 11 (App. 2019) (invocation of the Fifth Amendment right to remain silent does not invoke the Sixth Amendment right to counsel, nor does it prevent police from asking for consent under the Fourth Amendment to search the defendant’s cell phone). Compare, State v. Britain, 156 Ariz. 384, 386 (App. 1988) (a request for a consent to search, after the right to counsel has been invoked is an interrogation and the serving of a search warrant is conduct reasonably likely to elicit an incriminating response). 
When a suspect invokes his right to counsel, all questioning must cease. But if the suspect reinitiates contact with the police, he waives his rights and questioning can continue. Thus, an explicit statement waiving Miranda is not required for defendant to make a valid waiver of his rights. However, no waiver will be found where police activity rises to the level of actual questioning, or its functional equivalent, which the interrogator should know is likely to elicit an incriminating response. In making this determination, the courts focus on the defendant's perspective rather than police intent. The waiver of counsel must be made voluntarily, knowingly, and intelligently. The test is whether, under the totality of circumstances, a defendant's statements were products of coercive police activity. State v. Jones, 203 Ariz. 1, 5-6, 8, ¶¶ 9, 15, 20 (2002). A suspect may reinitiate questioning after terminating it by reopening a dialog with officers about the investigation. State v. Yonkman, 231 Ariz. 496, 498, ¶ 10 (2013), citing Edwards, 451 U.S. at 485-486 & n. 9. 
Even though a suspect invokes his right to decline further interrogation until he has spoken to a lawyer, the police may continue to question him in a non-custodial setting. State v. Stanley, 167 Ariz. 519, 525 (1991). The Fifth Amendment right identified in Miranda is the right to have counsel present at any “custodial interrogation.” Absent such interrogation, there would have been no infringement of the right that the defendant invoked and there would be no occasion to determine whether there had been a valid waiver. Edwards v. Arizona, 451 U.S. 477, 485-86 (1981). Once a suspect invokes his Miranda right to counsel, police may not subject him to custodial interrogation without counsel for 14 days following his release from custody unless the accused himself initiates further communication, exchanges, or conversations with the police. State v. Yonkman, 231 Ariz. 496, 498, ¶ 8 (2013), citing Maryland v. Shatzer, 559 U.S. 98, 110 (2010). But when a defendant is not in custody, he is in control, and need only shut his door or walk away to avoid police badgering. Such noncustodial or “non-interrogative interactions with the State do not involve the ‘inherently compelling pressures' that one might reasonably fear could lead to involuntary waivers.” State v. Yonkman, 231 Ariz. 496, 498, ¶ 8 (2013), quoting Montejo v. Louisiana, 556 U.S. 778, 795 (2009). In Yonkman, ASC held that although the defendant’s confession occurred within 14 days of his initial invocation of his right to counsel, he reinitiated contact with police by calling and scheduling an appointment with the detective after his wife called the detective stating that her daughter, the victim, had recanted and that the defendant could come to the police station for a polygraph. Therefore, there was no improper police initiation in violation of Edwards. 
Even where a suspect invokes his right to counsel during custodial interrogation, subsequent statements to an undercover agent do not violate the Fifth Amendment because conversations between suspects and undercover agents to not implicate the concerns underlying Miranda. State v. Champagne, 247 Ariz. 116, ¶¶ 35-36 (2019). 
C.
Right to Counsel under Sixth Amendment 
The Fifth Amendment right to counsel in Miranda refers to the right to counsel during custodial interrogation, and may attach before a person is arrested. On the other hand, the Sixth Amendment right to counsel refers to the right to effective assistance of counsel during critical stages of a criminal prosecution. Under the Sixth Amendment, the right to counsel attaches once adversary proceedings have commenced, whether by way of formal charge, preliminary hearing, indictment, information, or arraignment. State v. Hitch, 160 Ariz. 297, 299–300 (App. 1989) (“Because appellant had not been charged with murder at the time the detectives questioned him, his Sixth Amendment right to counsel with respect to that charge had not yet attached”), quoting Brewer v. Williams, 430 U.S. 387, 398 (1977). See also Montejo v. Louisiana, 556 U.S. 778, 786 (2009) (once adversary judicial process has been initiated, the Sixth Amendment guarantees a defendant the right to have counsel present at all critical stages of the criminal proceedings; interrogation by the State is such a stage). The Sixth Amendment right to counsel does not attach during pre-indictment questioning. State v. Fulminante, 161 Ariz. 237, 246 (1988) (questioning of murder defendant while he was incarcerated on unrelated charge did not violate defendant's right to counsel where defendant was not under indictment for murder at time questioning occurred). See also State v. Sallard, 247 Ariz. 464, ¶ 11 (App. 2019) (Sixth Amendment right to counsel generally, by contrast, does not attach until after the initiation of formal charges; invocation of the Fifth Amendment right to remain silent does invoke the Sixth Amendment right to counsel nor does it prevent police from asking for consent under the Fourth Amendment to search the defendant’s cell phone).
The Fifth Amendment right to counsel under Miranda must be distinguished from the Sixth Amendment right to counsel when police question a defendant about an uncharged case while the defendant is represented by counsel on pending charges. The Sixth Amendment right to counsel is offense-specific. It cannot be invoked once for all future prosecutions because it does not attach until a prosecution is commenced, that is, at or after the initiation of adversary judicial criminal proceedings – whether by way of formal charge, preliminary hearing, indictment, information, or arraignment. McNeil v. Wisconsin, 501 U.S. 171, 175 (1991). In McNeil, SCOTUS distinguished the Edwards rule concerning the Fifth Amendment, which is not offense-specific: “Once a suspect invokes the Miranda right to counsel for interrogation regarding one offense, he may not be re-approached regarding any offense unless counsel is present.” Id., 177. See also State v. Champagne, 247 Ariz. 116, ¶¶ 40-41 (2019) (Sixth Amendment right to counsel is offense-specific and is not violated by the continuing investigation of uncharged offenses; thus, trial court did not err in admitting defendant’s statements made to undercover detective about uncharged murders while defendant was in custody on unrelated charges). 
The Sixth Amendment right to counsel may be waived by a defendant, so long as relinquishment of the right is voluntary, knowing, and intelligent. The defendant may waive the right whether or not he is already represented by counsel, and the decision to waive need not itself be counseled. “And when a defendant is read his Miranda rights (which include the right to have counsel present during interrogation) and agrees to waive those rights, that typically does the trick, even though the Miranda rights purportedly have their source in the Fifth Amendment.” Montejo v. Louisiana, 556 U.S. 778, 786 (2009), citing Patterson v. Illinois, 487 U.S. 285, 296 (1988) (an accused admonished with Miranda warnings sufficiently apprised of nature of Sixth Amendment rights and consequences of abandoning those rights such that his waiver on this basis will be considered a knowing and intelligent one). 
In determining whether a Sixth Amendment waiver was knowing and voluntary, there is no reason to distinguish an unrepresented defendant from a represented one. It is equally true for each that the Miranda warnings adequately inform him of his right to have counsel present during the questioning, and make him aware of the consequences of a decision by him to waive his Sixth Amendment rights. In other words, a defendant's valid waiver of his Miranda rights generally amounts to a waiver of his Sixth Amendment right to counsel. Montejo, 556 U.S. at 798-799 (holding that neither defendant's request for counsel at arraignment or similar proceeding nor appointment of counsel by court give rise to presumption that subsequent waiver by defendant to police-initiated interrogation is invalid, overruling Michigan v. Jackson, 475 U.S. 625 (1986) (holding that if police initiate interrogation after a defendant’s assertion, at an arraignment or similar proceeding, of his right to counsel, any waiver of the defendant’s right to counsel for that police-initiated interrogation is invalid). 
II.
JUVENILE ISSUES
A year after deciding Miranda, SCOTUS held in Application of Gault, 387 U.S. 1, 13 (1967), that neither the Fourteenth Amendment nor the Bill of Rights is for adults alone. The Court held that constitutional due process guarantees apply in juvenile proceedings, specifically providing a minor with the Fifth Amendment privilege against self-incrimination, as well as the right to counsel. See Matter of Maricopa County Juvenile Action No. JV-116553, 162 Ariz. 209, 210 (App. 1989) (regarding juvenile’s waiver of right to counsel). Thus, during custodial interrogation, government agents such as police must advise juveniles of their Miranda rights. Many police agencies use a modified variation of the Miranda warnings called the “Juvenile Rights Form.” This form contains the same listing of constitutional rights as the “adult” Miranda warning, but in simplified language geared to a juvenile's understanding and designed to help a juvenile understand the concepts involved. State v. Jimenez, 165 Ariz. 444, 448 (1990); State v. Scholtz, 164 Ariz. 187, 188 (App. 1990). See also State v. Doody, 187 Ariz. 363, 372 (App. 1996) (by using juvenile rights form, officers explained the juvenile’s rights to him “in a manner appropriate for his age and apparent intelligence”); In re Andre M., 207 Ariz. 482, 486, ¶ 18 (2004) (noting that the record did not show whether the juvenile received age-appropriate warnings which would have helped the State carry its burden of showing that the juvenile’s statements were voluntary).
A.
Custody

In addressing factors pertinent to juvenile custody, courts must apply the objective test used to determine whether an adult is in custody and also will consider other factors pertinent to the juvenile’s status as a juvenile, including the child's age, maturity and experience with law enforcement and the presence of a parent or other supportive adult. In re Jorge D., 202 Ariz. 277, 280-282, ¶¶ 15-16 (App. 2002). In Yarborough v. Alvarado, 541 U.S. 652, 667 (2004), SCOTUS held that whether a suspect is in custody for Miranda purposes is a purely objective “reasonable person” inquiry, and that in determining whether a person is in custody, courts may not consider the particular circumstances of a suspect, such as his age and experience, or lack of experience, with law enforcement. But then in J.D.B. v. North Carolina, 564 U.S. 261, 271 (2011), SCOTUS held that a child's age nonetheless properly informs the Miranda custody analysis, so long as the child's age was known to the officer at the time of police questioning, or would have been objectively apparent to a reasonable officer; a child's age differs from other personal characteristics that, even when known to police, have no objectively discernible relationship to a reasonable person's understanding of his freedom of action. Id. at 274-277. 
A Terry stop is not custody for Miranda purposes; police need not read a suspect his Miranda rights before asking investigative questions of a juvenile during a Terry stop and frisk. In re Roy L., 197 Ariz. 441 (App. 2000) (juvenile not in custody for Miranda purposes when officer stopped and frisked him after a student reported seeing the juvenile showing a gun to other students). “Custodial interrogation” in Arizona occurs “when police have both reasonable grounds to believe that a crime has been committed and reasonable grounds to believe that the person they are questioning is the one who committed it.” Id. at 445, ¶ 13, quoting State v. Pettit, 194 Ariz. 192, 195, ¶ 15 (App.1998). See also State v. Berlat, 136 Ariz. 488, 489 (App.1983) TA \l "State v. Berlat, 136 Ariz. 488, 666 P.2d 1097 (App.1983)" \s "Berlat" \c 1 . 
B.
Interrogation

“Custodial interrogation” in Arizona occurs “when police have both reasonable grounds to believe that a crime has been committed and reasonable grounds to believe that the person they are questioning is the one who committed it.” In re Roy L., 197 Ariz. 441, 445, ¶ 13 (App. 2000) TA \l "In re Roy L., 197 Ariz. 441, 4 P.3d 984 (App. 2000)" \s "Roy L." \c 1 . In Roy TA \s "Roy"  L., the COA noted although the officer had requisite reasonable suspicion to stop the juvenile, he did not know the juvenile was committing the crime of possession of a firearm until after he admitted that he was carrying a gun. Thus, “[t]he officer’s question as to whether he had a gun was therefore part of the investigation or determination as to whether a crime was being committed and so did not require a prior Miranda warning.” Id. at 446, ¶ 14. In State v. Berlat, 136 Ariz. 488 (App.1983) TA \l "State v. Berlat, 136 Ariz. 488, 666 P.2d 1097 (App.1983)" \s "Berlat" \c 1 , the juvenile was with another juvenile who had a pair of nunchakus. A police officer approached and ordered the other juvenile to drop the weapon. The officer advised the juveniles the weapon was illegal and the juvenile began to make statements about the possession and ownership of the weapon. The COA held the officer’s confrontation of the juveniles amounted to on-the-scene questioning, not custodial interrogation, and thus Miranda warnings were not required. Id. at 489. The juvenile argued the statements were elicited by “interrogation” because the juveniles were detained by the officer in the street and when the officer ordered the other juvenile to drop the weapon, he should have known that the juveniles were reasonably likely to make an incriminating statement. The COA concluded, “We are unable to reach this strained conclusion.” Id.
The fact that a juvenile is questioned at home does not transform this query into custodial interrogation. After all, “juveniles, unlike adults, are always in some form of custody.” Schall v. Martin, 467 U.S. 253, 265 (1984) TA \l "Schall v. Martin, 467 U.S. 253 (1984)" \s "Schall v. Martin, 467 U.S. 253, 265 (1984)" \c 1 . See also State v. Wright, 161 Ariz. 394, 398 (App.1989) TA \l "State v. Wright, 161 Ariz. 394, 778 P.2d 1290 (App.1989)" \s "State v. Wright" \c 1  (a parent, even one who is a police officer, does not by admonishing a child to tell the truth preclude the admission of the child’s otherwise voluntary statements). 
C.
Non-Law Enforcement Interrogation 
A due process claim must be based on “state action.” In Colorado v. Connelly, 479 U.S. 157, 167, SCOTUS held that “coercive police activity is a necessary predicate to the finding that a confession is not ‘voluntary’ within the meaning of the Due Process Clause of the Fourteenth Amendment.” This holding should not be read so narrowly, however, as to limit the inquiry to “the actions of traditional ‘law enforcement’ personnel.” Rather, “coercive police activity” in the context of due process can include “the actions of the juvenile court system, the legislature, and other government officials....” In re Timothy C., 194 Ariz. 159, 162–63, ¶¶ 14-15 (App. 1998) (holding that  CPS worker required under state law to notify law enforcement of results of investigation was state actor for purposes of a due process analysis), quoting United States v. D.F., 857 F.Supp. 1311, 1325 (E.D.Wis.1994) (holding that staff members at residential treatment center, working in conjunction with CPS, the juvenile court, and the FBI, were state actors for purposes of voluntariness analysis).
The Miranda requirement applies only to custodial interrogation by law enforcement agents. “School principals, though responsible for administration and discipline within the school, are not law enforcement agents.” Navajo County Juvenile Action No. JV-91000058, 183 Ariz. 204, 206 (App. 1995). However, a school official must give Miranda warnings if he or she is acting as an agent or instrument of the police. Thus, a school official who interviews a student at the request or direction of a law enforcement agency, acts as an instrument of that agency and must advise the student of his or her Miranda rights before proceeding with the interview. Id. See also State v. Sharp, 193 Ariz. 414, 420–21, ¶ 19 (1999) (even if defendant is in custody, Miranda warnings are required when a medical professional conducts an interrogation only if that medical professional is a state actor).

D.
Voluntariness

Confessions acquired from custodial interrogation are presumed involuntary, and the State must rebut that presumption by proving by a preponderance of the evidence that the confession was made freely and voluntary. In re Andre M., 207 Ariz. 482, 484, ¶ 8 (2004) TA \l "In re Andre M., 207 Ariz. 482, 88 P.3d 552 (2004)" \s "In re Andre M." \c 1 ; State v. Jimenez, 165 Ariz. 444, 448-49 (1990). 
When a juvenile confession occurs as a result of police questioning without counsel present, “the greatest care must be taken to assure that the admission was voluntary, in the sense not only that it was not coerced or suggested, but also that it was not the product of ignorance of rights or of adolescent fantasy, fright or despair.” Application of Gault, 387 U.S. 1, 55 (1967). Accordingly, in determining whether a confession was voluntary, the “totality of the circumstances” requires an inquiry into all the circumstances surrounding the interrogation, including an evaluation of the juvenile’s age, experience, education, background, and intelligence, and into whether he has the capacity to understand the warnings given him, the nature of his Fifth Amendment rights, and the consequences of waiving those rights. Fare v. Michael C., 442 U.S. at 725. Other coercive factors included the arguably coercive atmosphere of the police interrogation room, the focus of the investigation on defendant as the prime suspect, and whether police transport the defendant to the police station. State v. Carrillo, 156 Ariz. 125, 135 (1988). 
Attentive to the “totality of the circumstances” and the increased vulnerability of juveniles, Arizona courts have attached particular significance to whether a parent was present when police interviewed the juvenile. “A parent can help ensure that a juvenile will not be intimidated, coerced or deceived during an interrogation and that any confession is the product of a free and deliberate choice.” Further, the presence of a parent makes it more likely that the juvenile will be aware of the nature of the right being abandoned and will understand the consequences of a decision to abandon that right. In re Andre M., 207 Ariz. 482, 485, ¶ 7 (2004) citing Moran v. Burbine, 475 U.S. 412, 421 (1986). Although a parent’s absence during questioning does not, in itself, render a juvenile's statement to police inadmissible, in that situation “the State faces a more daunting task of showing that the confession was neither coerced nor the result of ‘ignorance of rights or of adolescent fantasy, fright or despair’ than if the parent attends the interrogation.” Andre M. at ¶ 11. 
Note that in Andre M., ASC was not dealing simply with the absence of a parent during an interrogation, but with the absence of a parent who attempted to attend the interrogation and was prevented from doing so by the police officers. ASC concluded in evaluating the voluntariness of a juvenile's confession under the totality of the circumstances, a court should consider conduct by law enforcement personnel that frustrates a parent’s attempt to confer with his or her child, prior to or during questioning, to be a particularly significant factor in determining whether the confession was given voluntarily, knowingly and intelligently. Id. 207 Ariz. at 485, ¶ 12. ASC acknowledged that circumstances may justify or require the exclusion of a parent. “When, however, the state fails to establish good cause for barring a parent from a juvenile’s interrogation, a strong inference arises that the state excluded the parent in order to maintain a coercive atmosphere or to discourage the juvenile from fully understanding and exercising his constitutional rights.” Id. at 486, ¶ 14. There, ASC concluded the limited evidence the State offered to establish that the statements were voluntary, coupled with the negative inference arising from the unjustified exclusion of the juvenile’s mother, warranted a finding that the juvenile’s statements were not voluntary. Id. at 487, ¶ 19. 
Thus, the absence of a parent during the questioning of a juvenile does not itself render a confession involuntary, rather it is considered as a factor in the totality of the circumstances analysis. State v. Huerstel, 206 Ariz. 93, 106, ¶ 52, 75 P.3d 698, 711 (2003). Nor is a request for a parent considered the functional equivalent of a request for counsel. Id., n. 12 (2003), citing Fare v. Michael C. 442 U.S. 707, 724 (1979) (holding a juvenile's request to speak to a probation officer is not a per se invocation of Fifth Amendment rights). Additionally, “[t]his factor is mitigated when the juvenile has not requested the presence of his parent or another responsible parental figure.” State v. Jimenez, 165 Ariz. 444, 452 (1990), citing State v. Toney, 113 Ariz. 404, 407 (1976).
This is also different scenario than when a parent questions his or her child. See State v. Wright, 161 Ariz. 394, 398 (App.1989) TA \l "State v. Wright, 161 Ariz. 394, 778 P.2d 1290 (App.1989)" \s "State v. Wright" \c 1  (a parent, even one who is a police officer, does not, by admonishing a child to tell the truth, preclude the admission of the child’s otherwise voluntary statements). The question of voluntariness must focus on police conduct. State v. Bravo, 158 Ariz. 364, 371 (1988). Confessions will only be excluded as involuntary when there is police misconduct causally related to the confession. State v. Stanley, 167 Ariz. 519, 524 (1991). “Absent police misconduct causally related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law.” Colorado v. Connelly, 479 U.S. 157, 164 (1986). Where the juvenile subjectively believed that he had to confess in order to go home, such belief must be the result of wrong-doing by the police. See Pima County Juv. No. 97036-02, 164 Ariz. 306 (App.1990) (juvenile’s statements involuntary where  TA \l "Pima County Juv. No. 97036-02, 164 Ariz. 306, 792 P.2d 769 (App.1990)" \s "Pima County Juv. No. 97036-02," \c 1 police persisted in telling juvenile that he would have to go to court and explain what happened, but that they  would help him if he told the truth and that it would all be over with; i.e., the juvenile’s incriminating statements were the results of the police officers’ promise of leniency).   
A confession is also not voluntary if it is induced by threats or violence, direct or implied promises (however slight), or improper influence. A confession is rendered involuntary as the result of a promise if two requirements are met: first, there must be an express or implied promise, and second, the defendant must rely on the promise in making the confession. In re Timothy C., 194 Ariz. 159, 163, ¶¶ 16-17 (App. 1998) (holding juvenile's confession was involuntary where there was no evidence that juvenile was aware of his rights, and convincing evidence that juvenile's confession was induced by promises from the CPS caseworker that were misleading and by use of influence that was improper in criminal case). See also State v. Doody, 187 Ariz. 363, 370-371 (App. 1996) (police tactics during questioning of juvenile, though deceptive in part, were not so egregious as to render confession involuntary; officers emphasized juvenile's experience in high school honor guard and color guard, appealed to his sense of honor as soldier, feigned empathy with his situation, pleaded with him to prove his innocence, claimed that other suspects had implicated him, and urged him to explain his version of events as his best defense, police captain urged juvenile to confide in him, and although interrogation was aggressive, energetic, and forceful, officers made no improper promises or threats). 
III.
PROBATIONERS 
Statements made to a probation officer about crimes committed by the probationer during probation are admissible in a hearing to revoke probation regardless of whether the probationer has been read his Miranda rights prior to such admissions. State v. Rivera, 116 Ariz. 449, 452 (1977). Further, a confession of a crime to a probation officer without Miranda warnings after conviction of that crime may be used by the judge in sentencing. However, in-custody statements about a later crime made to a probation officer without Miranda warnings is not admissible in the State's case when the probationer is later tried for that crime. State v. Magby, 113 Ariz. 345, 349 (1976). Although the State may require a person on probation to answer questions truthfully, it cannot penalize the person if he asserts his Fifth Amendment right not to incriminate himself in other crimes as part of the probation interview. State v. Levens, 214 Ariz. 339, 342, ¶¶ 12-13 (App. 2007).
The Fifth Amendment does not preclude a sentencing court from considering a defendant's refusal to answer questions about the offense in determining whether he or she is a suitable candidate for probation. A defendant has no right to suspension of sentence or placement on probation. State v. Hernandez, 231 Ariz. 353, 356, ¶¶ 6-7 (App. 2013) (trial court did not violate defendant's Fifth Amendment rights by considering her refusal to answer probation officer's questions during presentence investigation about the offense when determining whether defendant was a suitable candidate for probation in sentencing defendant; defendant did not suggest answers could have incriminated her in future proceedings or assert that anyone attempted to coerce her to make statements by either expressly or impliedly threatening punishment for a valid assertion of her Fifth Amendment rights, and defendant was sentenced within the statutory range). 

Compare Jacobsen v. Lindberg, 225 Ariz. 318, ¶ 13 (App. 2010), where the COA granted a probationer relief from the trial court’s order requiring him to answer certain polygraph questions because he was entitled to assert his Fifth Amendment privilege with respect to questions that might incriminate him in any future criminal proceedings. The COA explained that a probationer has a protected interest in the conditional liberty granted when placed on probation. Moreover, although the State may neither require a waiver of Fifth Amendment rights as a condition of probation nor revoke a defendant's probation for a valid assertion of the privilege against self-incrimination, the probationer must truthfully answer all questions that could not incriminate him in future criminal proceedings; to the extent that he lost the privilege on offenses for which he has been convicted, he must answer, even if his answers may be evidence of probation violations and result in revocation. Id. ¶ 6. 
Probation terms cannot compel the waiver of a Fifth Amendment privilege against self-incrimination, nor can the State revoke probation for the legitimate exercise of the Fifth Amendment privilege. A legitimate exercise of the privilege occurs when a probationer declines to answer questions calling for information that would be incriminatory in a separate criminal proceeding. But the State may require a probationer to appear and discuss matters that affect his probationary status; such a requirement, without more, does not give rise to a self-executing privilege. The State may validly insist on answers to even incriminating questions and hence sensibly administer its probation system, as long as it recognizes that the required answers may not be used in a criminal proceeding and thus eliminates the threat of incrimination. In re Miguel R., 204 Ariz. 328, 335–36, ¶¶ 27-28 (App. 2003) (juvenile's sentencing to Drug Court for probation violation did not violate his Fifth Amendment right against self-incrimination, despite allegations that statement he made to probation officer in context of Drug Court screening was used to enhance his disposition by requiring Drug Court; there was only evidence that officers' report was considered not that any specific statement was relied on, juvenile was not in custody, and juvenile did not invoke his rights until after the disposition hearing). 

Note that where the probationer is not threatened with probation revocation as a consequence of asserting his privilege against self-incrimination regarding other crimes, failure to assert the privilege is not excused and his or her responses during probation interviews may be used in later criminal proceedings. State v. Levens, 214 Ariz. 339, 343, ¶¶ 17-19 (App. 2007) (where interview with probationer did not threaten him with revocation of probation if he were to assert his privilege against self-incrimination, his failure to assert the privilege not excused and his responses could provide the basis for a search warrant of his home).  

In Levens, the COA explained that as a general rule, a defendant must affirmatively assert the right against self-incrimination or else be considered to have waived the right. SCOTUS has delineated some exceptions to the general rule; for example, when an individual is in police custody, the police must first give Miranda warnings and the individual must knowingly and intelligently waive those rights before self-incriminating statements will be admissible. Levens, 214 Ariz. at ¶ 8, citing Minnesota v. Murphy, 465 U.S. 420, 429-434 (1984). The COA noted that in Murphy, the probationer did not assert this right and made statements during a probation interview that were later used against him in separate criminal proceedings; the probation officer did not give Miranda warnings or otherwise inform him of his right against self-incrimination. SCOTUS found that Murphy was not in custody even though his attendance was mandatory, he had to give truthful answers, the probation officer deliberately elicited incriminating evidence, and no observers were present. Thus, the probation officer's failure to give Miranda warnings did not make the incriminating statements inadmissible. Levens at ¶¶ 9, 10, citing Murphy, 465 U.S. at 430. Further, invocation of the privilege was not penalized so as to result in revocation of probation, and thus Murphy’s failure to assert the privilege was not excused and his responses were admissible in criminal proceedings. Levens at ¶¶ 11, 12, citing Murphy at 440.

See also State v. Eccles, 179 Ariz. 226, 227-228 (1994). There, ASC applied Murphy when it addressed the validity of a probation condition requiring the defendant to waive the right against self-incrimination. ASC held that Murphy prohibited the waiver condition, and after removing the unconstitutional portion of the condition, the remaining part only required the probationer to answer questions truthfully. ASC clarified that the probationer could still incriminate himself, and to avoid doing so he must assert the privilege at the appropriate time.
IV.
CORPUS DELECTI
The corpus delicti doctrine developed in English jurisprudence over concerns about the sufficiency of a defendant's confession to support an inference that a crime had occurred. The corpus problem arose in cases where a putative victim turned up alive after a defendant had been convicted and executed for the murder; thus, courts began to require independent evidence of the crime by the presence of the body or “corpus” of the victim. The United States adopted the English corpus rule and applied it in a variety of cases beyond murder. The rationale for the doctrine was the realization that a defendant’s confession might be untrustworthy due to mental instability or improper police procedures. Thus, many states, including Arizona, interpret the English rule to require that the State produce independent evidence of a crime beyond the defendant's own statement. State ex rel McDougall v. Superior Court, 188 Ariz. 147, 148-49 (App. 1996). 
Although courts have seldom articulated a precise rationale, they usually cite the regrettable historical experience with false confessions and the concern that convictions lacking in fundamental fairness could too-readily result from these statements. Additionally, the rule serves to combat the inherently coercive nature of law-enforcement investigations or otherwise-improper techniques that may be used in securing confessions that then may affect the overall reliability of a defendant's statements. Confessions may be unreliable because they are coerced or induced, and although separate doctrines exclude involuntary confessions from consideration by the jury, further caution is warranted because the accused may be unable to establish the involuntary nature of his statements. While other legal principles and rules of evidence protect the defendant from involuntary confessions, proof may be difficult to obtain, making this protection inadequate in certain cases. The corpus delicti rule thus continues to play an essential part in assuring accuracy and preventing errors in convictions based on confessions. State v. Jones ex rel. County of Maricopa, 198 Ariz. 18, 21–22, ¶¶ 11 (App. 2000). 
To introduce a defendant's confession, the State must present corroborating evidence from which jurors could reasonably infer that the crime charged actually occurred. The standard for the corroborating evidence is not high. Only a reasonable inference of the corpus delicti need exist before a confession may be considered, and circumstantial evidence suffices to support the inference. Nor need the showing be made before the defendant's statements are presented; as long as the State ultimately submits adequate proof of the corpus delicti before it rests. The rule is designed to prevent convictions based solely on uncorroborated statements. State v. Carlson, 237 Ariz. 381, 387–88, ¶ 8 (2015) (sufficient evidence of corpus for kidnapping of neighbors where blood and DNA evidence linked to female neighbor was found in back seat and trunk of defendant's vehicle, female neighbor's purse was found in her trailer, testimony indicated that female neighbor would have taken purse with her if she had left property voluntarily, male neighbor's DNA was found in passenger compartment of defendant's car, and neighbors lived together, disappeared from the same place, disappeared at the same time, and their remains were disposed of at the same place and in the same manner). 

The corpus delicti rule requires that, as a condition of the admissibility of a defendant's incriminating statements, the State present evidence independent of the statements sufficient to raise a reasonable inference that the victim's alleged injury was caused by criminal conduct rather than by accident. The evidence supporting the inference may be circumstantial and the evidence offered to support the inference need not even be admissible at trial. But the evidence must support a reasonable inference that the crime charged was actually committed by some person. State v. Barragan-Sierra, 219 Ariz. 276, 281, ¶ 12 (App. 2008). See also State v. Flores, 202 Ariz. 221, 224–25, ¶¶ 17–19 (App. 2002) (evidence that defendant possessed narcotic drugs was insufficient to raise a reasonable inference that the crimes of possession for sale and transportation for sale had been committed). Ultimately, only a reasonable inference that the corpus delicti exists is sufficient to permit the fact-finder to consider the defendant's confession. A confession may be corroborated when independent evidence bolsters the confession itself and thereby proves the offense through the statements of the accused. State v. Morgan, 204 Ariz. 166, 171, ¶ 18 (App 2002). 
Application of the corpus delicti rule is for the trial court. The requirement of independent proof of the corpus delicti mandates that the corroborating evidence tend to prove the commission of the crime before a confession is admissible. But the order of proof and the sufficiency of the evidence of the corpus delicti are matters within the discretion of the trial court.  Whether it should be allowed at the particular time is merely a matter of the order of proof and not of its admissibility. Therefore, it is not so much a condition of admissibility as it is a formulation of the required proof to take the evidence to the jury or to sustain the accused's guilt. As long as the State ultimately submits adequate proof of the corpus delicti before it rests, the defendant's statements may be admitted, without prejudice. It is only if the State altogether fails to make this showing that the court should direct an acquittal. State v. Jones ex rel. County of Maricopa, 198 Ariz. 18, 23, ¶¶ 13-14 (App. 2000). A corpus delecti jury instruction is not required when the jury had been sufficiently instructed on how to weigh the evidence. State v. Cornman, 237 Ariz. 350, 356, ¶¶ 18- 20 (App. 2015).  
In light of the policy and practice surrounding the corpus delicti rule, an allegation of insufficient proof of the corpus delicti during a preliminary hearing is premature. The purpose of a preliminary hearing is to determine whether probable cause exists to hold the person charged with the crime(s) to answer the alleged charges, not to decide the guilt of the accused. Given that purpose, objections regarding the exclusion of evidence on the basis that the evidence was unlawfully obtained are inapplicable; indeed, hearsay may be considered by the magistrate. While the finding of probable cause may be challenged, issues surrounding the competency of the evidence are left to the superior court's determination. In contrast, the corpus delicti rule involves a finding by the superior court of independent evidence to support a conviction, not whether probable cause exists to support a criminal charge. Given that the purpose of the preliminary hearing is to determine whether probable cause exists to bind the defendant over to the superior court and that it is not a resolution of the merits of the charge(s), the justification for the corpus delicti rule is not pertinent. If the State need only establish the corpus delicti any time prior to resting its case, it is not required to meet the burden of proving the corpus delicti at the preliminary hearing. State v. Jones ex rel. County of Maricopa, 198 Ariz. 18, 23-24, ¶¶ 15-16 (App. 2000).
The corpus delicti rule does not apply to statements, including admissions, a defendant makes at a change-of-plea hearing in establishing a factual basis for a guilty plea. Given the historical purpose of the corpus delicti rule, – protection from being convicted based on unreliable or unfairly obtained confessions – there is no reasonable justification for applying it to guilty plea proceedings. Statements made in such a context are made under the supervision and protection of a trial judge, who is required to ensure the defendant's plea and admission of guilt is made with the knowing, voluntary, and intelligent waiver of all relevant constitutional rights. In addition, a defendant's statements at change-of-plea proceedings typically are made in the presence and on the advice of counsel. Thus, the danger that a defendant will be convicted based on coerced or otherwise unfairly elicited and untrustworthy admissions is not the same in the change-of-plea context as it is in the extrajudicial context. And, assuming a defendant's plea is somehow infirm, he or she is not without means of obtaining redress; the defendant may seek to set aside the conviction entered pursuant to the guilty plea. State v. Rubiano, 214 Ariz. 184, 186-187, ¶¶ 10-12, 14 (App. 2007). Compare State v. Janise, 116 Ariz. 557 (1977) (independent corroborating evidence required to support conviction where trial court relied on the defendant's extrajudicial statements, rather than his own, to support the guilty plea). 
To establish the corpus delicti in a homicide case, the State must introduce, in its case-in-chief, evidence independent of the defendant's inculpatory statements that raises a reasonable inference that the death in question was caused by criminal conduct. If the State introduces such independent evidence, it may then also introduce the defendant's inculpatory statements. The State's independent proof can be circumstantial. State v. Nieves, 207 Ariz. 438, 440, ¶ 8 (App. 2004) (holding that an inexplicable death alone is insufficient to rise to an inference the death was the result of criminal conduct). 
A.
Corpus Rule and the Trustworthiness Doctrine 

In State v. Morgan, 204 Ariz. 166 (App. 2002), the COA noted that the corpus delicti rule has been criticized on the grounds that other safeguards exist to prevent convictions based on coerced confessions, and that the rule can impede the truth-finding process. Id. at 170, ¶ 16. The COA noted that the traditional and majority approach requires that there be corroborative evidence independent of the defendant's confession which tends to prove the commission of the crime charged. Another variation, abandoned by many courts, requires that independent proof support each and every element of the crime. And yet another approach requires independent proof that the confession be trustworthy, rather than requiring proof of the corpus delicti. The COA noted that SCOTUS as well as most federal courts have adopted the trustworthiness approach, and that many courts have also been willing to accept a trustworthiness approach for closely related offenses. That is, under circumstances where the relationship between the crimes is sufficiently close so that the introduction of the statement will not violate the purpose underlying the corpus delicti rule, the statement of the accused will be admissible as to all the crimes charged. Courts have also recognized that, in sexual offenses, the victim may not be available to testify or may not be able to testify truthfully. Id. at 171-172, ¶¶ 18-21. 

In Morgan, the defendant was charged with engaging in oral sexual contact with a minor, child molestation, sexual assault of a minor, and kidnapping. Although there was no evidence outside the defendant's confession that oral sexual contact had occurred, the COA held that the testimony about the other charges corroborated the confession to such an extent that the confession could not be untrue and supported a reasonable inference that the oral sexual contact had occurred. Id. 204 Ariz. at 172-173, ¶ 23. Thus, where a defendant confesses to several crimes of varying severity within a single criminal episode, strict and separate application of the corpus delicti rule to each offense adds little to the ultimate reliability of the confession once independent evidence of the principal crimes is introduced. Id. at 171, ¶ 19. 
Later, in State v. Carlson, 237 Ariz. 381 (2015), ASC noted the trustworthiness doctrine has become the standard in most federal courts and has been adopted by several state courts. As with the traditional approach, the burden is not heavy; it is sufficient if the corroboration supports the essential facts admitted sufficiently to justify a jury inference of their truth. Id. at 388, ¶ 9. ASC explained that it has never adopted the trustworthiness doctrine, but noted the COA discussion in State v. Morgan, 204 Ariz. 166, 171–72 ¶¶ 17–21 (App 2002). But ASC noted that Morgan addressed trustworthiness in connection with its analysis of the “closely related crimes” exception to the corpus delicti rule. Carlson, 237 Ariz. at 388, ¶ 10. ASC explained that Morgan’s analysis comports with the corpus rule, which requires only sufficient corroborating evidence to warrant a reasonable inference that the crime charged was actually committed. ASC agreed with Morgan's reasoning that under the corpus rule, independent evidence that establishes the commission of one crime may help corroborate the commission of other, closely related crimes. Carlson, 237 Ariz. at 388, ¶¶ 11-12, citing Morgan, 204 Ariz. at 172–73 ¶ 23. ASC again that it had NOT adopted the trustworthiness doctrine, but that under either rule, as long as this very modest corroboration requirement is satisfied, the ultimate truth or falsity of the defendant's confession is a determination left to the jury. Carlson, 237 Ariz. at 389, ¶ 15. 
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