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I.
MIRANDA V. VOLUNTARINESS
The Fifth Amendment guarantees “[n]o person … shall be compelled in any criminal case to be a witness against himself.” U.S. Constitution, Amendment V. In Miranda v. Arizona, 384 U.S. 436, 465 (1966), SCOTUS held that the Fifth Amendment provides a privilege against compulsory self-incrimination that applies to all custodial interrogations and is binding in all states. The Court stated “the prosecution may not use statements … stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination,” defining custodial interrogation as “questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way.” Id. at 444. The required procedural safeguards are the familiar Miranda warnings. Id. The Miranda requirements are not just procedural, but constitutionally required. Dickerson v. United States, 530 U.S. 428, 444 (2000), Id. at 444; State v. Flores, 201 Ariz. 239, 240-41, ¶ 5 (App. 2001) (citing to Dickerson for principle that Miranda warnings are constitutionally required).
However, voluntariness and Miranda are two separate inquiries. The necessity of giving Miranda warnings to a suspect relates not to the voluntariness of a confession but to its admissibility. Unless police advise a suspect in custody of the Miranda rights before questioning, any statement made by that person is inadmissible against him or her at trial even though the statement may in fact be wholly voluntary. State v. Montes, 136 Ariz. 491, 492 (1983) TA \l "State v. Montes, 136 Ariz. 491, 667 P.2d 191 (1983)" \s "Montes" \c 1 . Preclusion of evidence obtained in violation of Miranda is based on the Fifth Amendment privilege against self-incrimination, whereas preclusion of involuntary confessions is based on the Due Process Clause of the Fourteenth Amendment and applies to confessions that are the product of coercion or other methods offensive to due process. In re Jorge D., 202 Ariz. 277, 281, ¶ 19 (App. 2002) TA \l "In re Jorge D., 202 Ariz. 277, 43 P.3d 605 (App. 2002)" \s "Jorge D." \c 1 . Miranda requires suppression of many statements that would be admissible under traditional due process analysis by presuming that statements made while in custody and without adequate warnings were protected by the Fifth Amendment. Oregon v. Elstad, 470 U.S. 298, 304 (1985). Requiring Miranda warnings before custodial interrogation provides practical reinforcement for the Fifth Amendment right. Id. at 305. 
In Dickerson v. United States, 530 U.S. 428 (2000), SCOTUS gave a brief historical account of the law governing the admission of confessions. Before Miranda, the admissibility of a suspect's confession was evaluated under a voluntariness test. The roots of this test developed in the common law as the courts of England and then the United States recognized that coerced confessions are inherently untrustworthy. Those older SCOTUS cases recognized two constitutional bases for the requirement that a confession be voluntary to be admitted into evidence, the Fifth Amendment right against self-incrimination and the Due Process Clause of the Fourteenth Amendment. For a time, SCOTUS cases based the rule against admitting coerced confessions primarily on notions of due process; those cases refined the test into an inquiry examining whether a defendant's will was overborne by the circumstances surrounding the confession. The due process test takes into consideration the totality of all the surrounding circumstances – both the characteristics of the accused and the details of the interrogation. Id. at 433-434.
SCOTUS explained it has never abandoned this due process jurisprudence and thus continues to exclude confessions that were obtained involuntarily. But in Miranda, the Court changed the focus of the inquiry in determining the admissibility of suspects' incriminating statements based on increasing concern over coerced confessions in the advent of modern custodial police interrogation. Because custodial interrogation by its very nature isolates and pressures the individual, it exacts a heavy toll on individual liberty and trades on the weakness of individuals. The Miranda Court concluded the coercion inherent in custodial interrogation blurs the line between voluntary and involuntary statements and thus heightens the risk that an individual will not be accorded the Fifth Amendment privilege of not being compelled to incriminate himself. Accordingly, the Court laid down concrete constitutional guidelines for law enforcement agencies and courts to follow; those guidelines established the admissibility in evidence of any statement given during custodial interrogation would depend on whether the police provided the suspect with four warnings. These warnings, “Miranda rights,” are: a suspect has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires. Dickerson, 530 U.S. at 434-435. 


A.
Impeachment
In sum, if a statement is voluntary and in compliance with Miranda, it is admissible in the State's case-in-chief. If the statement is taken in violation of Miranda but nonetheless voluntary, it may be used for purposes of impeachment only. If a statement is involuntary, it is inadmissible for any purpose. 
The Miranda exclusionary rule serves the Fifth Amendment and may be triggered even in the absence of a Fifth Amendment violation. But the Fifth Amendment prohibits use, in the State’s case in chief, only of compelled testimony. Failure to administer Miranda warnings creates a presumption of compulsion, and unwarned statements that are otherwise voluntary within the meaning of the Fifth Amendment must still be excluded under Miranda. Thus, sometimes Miranda's preventive medicine provides a remedy even to the defendant who has suffered no identifiable constitutional harm. Oregon v. Elstad, 470 U.S. 298, 306-307 (1985). But the Miranda presumption, though irrebuttable for purposes of the State’s case in chief, does not require that statements and their fruits be discarded as inherently tainted. Even though patently voluntary statements taken in violation of Miranda must be excluded from the prosecution's case, the presumption of coercion does not bar their use for impeachment purposes on cross-examination. Where an unwarned statement is preserved for use in situations that fall outside the sweep of the Miranda presumption, the primary criterion of admissibility remains the old due process voluntariness test. Id. at 307-308. See also State v. Huerstel, 206 Ariz. 93, 107, ¶ 61 (2003) (even though defendant’s Miranda rights were violated and could be used in State’s case in chief, his voluntary statement would be admissible for impeachment if he chose to testify at trial). 

But any criminal trial use against a defendant of his involuntary statement is a denial of due process of law. New Jersey v. Portash, 440 U.S. 450, 459 (1979) (defendant's prior testimony before grand jury under grant of immunity could not constitutionally be used to impeach him in his own later criminal trial). Thus, involuntary statements are not admissible for any purpose. State v. Pettit, 194 Ariz. 192, 195, ¶ 17 (App. 1998) (where police arrested defendant, took him to station, fail to read Miranda warnings, and promised nothing he said would be used against him, the defendant’s admissions could not be used for any purpose; statements were the result of promises of leniency and thus involuntary); compare, State v. Gonzales, 181 Ariz. 502, 512-513 (1995) (where police who wounded defendant while arresting him interrogated him at hospital without first advising him of his Miranda rights, statements could not be used in the State’s case in chief but as statements were not coerced they were admissible for impeachment). 
When a defendant chooses not to testify, he waives the right to claim erroneous admission of involuntary statements for purposes of impeachment. By testifying, the defendant assures review of actual rather than hypothetical prejudice. Such a requirement also precludes a defendant from manufacturing a specious ground for appeal by falsely alleging that the impeachment threat alone deterred him from testifying. State v. Hoskins, 199 Ariz. 127, 137, ¶¶ 25-27 (2000).  
II.
MIRANDA 
The Miranda warnings are meant to preserve the privilege against self-incrimination during incommunicado interrogation of individuals in a police-dominated atmosphere because such surroundings create inherently compelling pressures which work to undermine the individual’s will to resist and to compel him to speak where he would not otherwise do so freely. State v. Schinzel, 202 Ariz. 375, 380, ¶ 21 (App. 2002). “Exclusion of a statement made in the absence of the warnings … serves to deter the taking of an incriminating statement without first informing the individual of his Fifth Amendment rights.” Brown v. Illinois, 422 U.S. 590, 600-01 (1975). The Miranda warnings are required only when a person is subjected to custodial interrogation. J.D.B. v. North Carolina, 564 U.S. 261, 271 (2011). Police are free to ask questions of a person who is not in custody without having to give the person any warnings under Miranda. State Zamora, 220 Ariz. 63, 67 ¶ 9 (2009).
A. 
Custody 
Once the person is in custody, Miranda requires that if the State wants to admit statements the person may make in response to questioning, the police must first inform him of certain constitutional rights. If the police fail to inform a suspect of his rights before engaging in custodial interrogation, statements made by the suspect are excluded from evidence at trial unless they are spontaneous. State v. Zamora, 220 Ariz. 63, 67-68, ¶¶ 9-10 (App. 2009); see also State v. Smith, 193 Ariz. 452, 459-60, ¶ 32 (1999) (spontaneous statements admissible). The correct approach is to first determine if the person was in custody; if he was in custody, he was not Mirandized and the statements were not spontaneous, they are inadmissible during the State's case-in-chief regardless of whether they were coerced by other means. Whether a person is “in custody” for Miranda purposes ultimately depends on whether there is a formal arrest or restraint on freedom of movement of the degree associated with a formal arrest. State v. Maciel, 240 Ariz. 46, 49, ¶ 11 (2016).

In Maciel, ASC noted that SCOTUS has made clear that restraint on freedom of movement alone does not establish Miranda custody. Maciel, 240 Ariz. at 49, ¶ 12, citing Howes v. Fields, 565 U.S. 499 (2012); Maryland v. Shatzer, 559 U.S. 98, 112-13 (2010); Berkemer v. McCarty, 468 U.S. 420, 436–37, (1984) (declining to “accord talismanic power” to the phrase “freedom of action”). “Custody” for Miranda purposes is a term of art that specifies circumstances that are thought generally to present a serious danger of coercion. Miranda custody requires not only curtailment of an individual's freedom of action, but also an environment that presents the same inherently coercive pressures as the type of station house questioning at issue in Miranda. For this reason, individuals are not in Miranda custody when they are subjected Terry stops. Maciel, at 49-50, ¶ 12. 
A person's freedom of movement has been significantly curtailed if a reasonable person would have felt he or she was not at liberty to terminate the interrogation and leave. To determine how a suspect would have gauged his or her freedom of movement, the court must evaluate all of the circumstances surrounding the interrogation – not just the three factors identified in State v. Cruz-Mata, 138 Ariz. 370, 373 (1983). Maciel, 240 Ariz. at 50, ¶ 14. Miranda custody also requires an environment presenting inherently coercive pressures that threaten to subjugate the individual to the examiner's will. Various objective factors can create an inherently coercive environment; no one factor controls. But central to Miranda's concerns are incommunicado or prolonged interrogations intended to undermine a subject's will to resist self-incrimination. Id., ¶ 16
Recognizing the coercive pressures inherent in custodial interrogation, courts begin by considering two police tactics intended to provide a psychological advantage over the subject – questioning in unfamiliar surroundings and isolation. Where a person is arrested and whisked to a police station for questioning, detention represents a sharp and ominous change and the shock may give rise to coercive pressures. But coercion is often lacking when a person is questioned in familiar surroundings; thus, prisoners questioned in their place of incarceration are not categorically in Miranda custody, even though their freedom of action has been significantly restrained. Similarly, exposure to public view during questioning can dispel the danger of coercion; partly for this reason, investigative stops conducted in public often do not constitute Miranda custody. Maciel, 240 Ariz. at 50, ¶¶ 17-18. 

The length of interrogation is also relevant. The temporary and relatively nonthreatening detention associated with traffic and investigative stops does not constitute Miranda custody, but even questioning in public may constitute a de facto arrest when an investigative detention is unreasonably prolonged. No rigid time limit controls the analysis; common sense and ordinary human experience must govern. In assessing whether detention is too long to be justified as an investigative stop, the courts examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly. This inquiry depends upon the circumstances to which police are responding. The police must under certain circumstances be able to detain the individual for longer than the brief time period involved in Terry. The ultimate question is whether the police engaged in unreasonable delay during the investigation to gain an advantage over the subject, thereby increasing the likelihood of self-incrimination. Maciel, 240 Ariz. at 51, ¶¶ 19-20. 

In Maciel, the defendant remained at the scene of a burglary when police arrived to investigate. An officer asked for his ID, patted him down for weapons, and asked about a board removed from a broken window; the defendant denied knowing anything. The officer then asked him to sit in his patrol car until backup arrived; another officer arrived within a few minutes and the defendant was asked to sit at a curb. After obtaining additional information, the officer again asked about the window. The defendant then admitted he had removed the board and entered the building. He was arrested and after Miranda warnings made further admissions. ASC concluded the defendant was not in custody. Although he was not free to leave, he was not questioned while cut off from the outside world; the entire encounter occurred in public, visible to passers-by. The officers did not unreasonably delay their investigation; they acted reasonably and efficiently in the unfolding burglary investigation. Finally, other objective indicia of Miranda custody were absent. The police presence was modest, the defendant was asked only a few questions within the scope of the investigation, and the police did not threaten force, make exaggerated displays of authority, or otherwise employ coercive tactics. The objective circumstances of the curbside questioning did not present inherently coercive pressures comparable to the station house questioning of Miranda. Maciel, 240 Ariz. at 51-52, ¶¶ 21-29. 

Whether a suspect is in custody for Miranda purposes is a purely objective reasonable person inquiry and courts may not consider the particular circumstances of a suspect, such as age and experience, or lack of experience, with law enforcement. Yarborough v. Alvarado, 541 U.S. 652, 654-667 (2004). Rather than demarcate a limited set of relevant circumstances, police officers and courts must examine all circumstances surrounding the interrogation, including any circumstance that would have affected how a reasonable person in the suspect's position would perceive his or her freedom to leave. The subjective views harbored by either the interrogating officers or the person being questioned are irrelevant; the test involves no consideration of the actual mindset of the particular suspect subjected to police questioning. An objective custody analysis gives clear guidance to the police and avoids burdening them with anticipating the idiosyncrasies of every individual suspect and divining how those particular traits affect each person's subjective state of mind. J.D.B. v. North Carolina, 564 U.S. 261, 270-71 (U.S. 2011). 
Nonetheless, a child's age properly informs the Miranda custody analysis, so long as the child's age was known to the officer at the time of police questioning or would have been objectively apparent to a reasonable officer; a child's age differs from other personal characteristics that, even when known to police, have no objectively discernible relationship to a reasonable person's understanding of his freedom of action. J.D.B., 564 U.S.  at 274-277. See also In re Jorge D., 202 Ariz. 277, 280-281, ¶¶ 15-16 (App. 2002) (in determining whether a juvenile suspect was in custody, courts apply an objective test but also consider additional elements that bear upon a child's perceptions and vulnerability, including the child's age, maturity and experience with law enforcement and the presence of a parent or other supportive adult.) See Juvenile Issues, infra. 
B.
Interrogation

 Custodial interrogation in Arizona occurs when police have both reasonable grounds to believe that a crime has been committed and reasonable grounds to believe that the person they are questioning is the one who committed it. In re Roy L., 197 Ariz. 441, 445, ¶ 13 (App. 2000), TA \l "In re Roy L., 197 Ariz. 441, 4 P.3d 984 (App. 2000)" \s "Roy" \c 1  quoting State v. Pettit, 194 Ariz. 192, 195 ¶ 15 (App. 1998) TA \l "State v. Pettit, 194 Ariz. 192,  979 P.2d 5 (App. 1998)" \s "State v. Pettit" \c 1 . The point where the warning must be given is when the two generally coincide, because from that point forward the police can be expected to pursue the case against the defendant with vigor. The time for caution is when the arrest could be made. Everything before that time may reasonably be considered general on the scene questioning, which is permissible under Miranda. State v. Tellez, 6 Ariz.App. 251, 256 (App. 1967) TA \l "State v. Tellez, 6 Ariz.App. 251, 431 P.2d 691 (App. 1967)" \s "State v. Tellez" \c 1 . SCOTUS has rejected the argument that Miranda should be extended to cover interrogation in non-custodial circumstances simply because a police investigation has focused on the suspect; it is not the focus of the investigation but the custody of the subject which triggers the requirement of Miranda warnings. State v. Morse, 127 Ariz. 25, 28 (1980), citing Beckwith v. United States, 425 U.S. 341, 345 (1976).  
Note that in Miranda, SCOTUS excluded from the definition of custodial interrogation general on-the-scene police questioning for the purpose of investigating crime. The Court explained that its decision was not intended to hamper the traditional function of police officers in investigating crime. “General on-the-scene questioning as to facts surrounding a crime or other general questioning of citizens in the fact-finding process is not affected by our holding . . . In such situations the compelling atmosphere inherent in the process of in-custody interrogation is not necessarily present. Miranda, 384 U.S. at 477-78. Defendants sometimes cite Miranda to claim the police should read them Miranda rights before asking any questions at the scene of a crime, but that is not required. Under Miranda, the term “interrogation” refers to questioning which the “police should know [is] reasonably likely to elicit an incriminating response from the suspect.” Rhode Island v. Innis, 446 U.S. 291, 301 (1980). 
General “what happened” types of questions at a crime scene are not calculated to obtain incriminating statements and are not included in the definition of custodial interrogation. See State v. Mathis, 110 Ariz. 254, 255 (1974) (Miranda not applicable to officer's “clearly neutral, non-accusatory” questions “in furtherance of proper preliminary investigation”). See, e.g.: State v. Vickers, 159 Ariz. 532, 538 (1989) (prison official responding to smoke coming from cell where one inmate threw flaming hair tonic on another was not eliciting an incriminating response in asking “What happened?” and “Is he dead?” but rather engaging in  general on-the-scene questioning; even if questions amounted to “custodial interrogation,” the statements would be admissible under the public safety exception); State v. Long, 148 Ariz. 295, 296 (App. 1986) (permissible for  police officer to ask homeowner about cause of fire in home); State v. Dickey, 125 Ariz. 163, 167-168 (1980) (officer arriving at scene of shooting and asking “Who shot him?” was intended to enable the police to ascertain what happened, who was involved, and whether a crime had actually been committed).  

Neutral, non-accusatory questioning in furtherance of a proper preliminary investigation is permissible under Miranda. State v. Pettit TA \s "Pettit" , 194 Ariz. 192, 195, ¶ 16 (App. 1998). In Pettit, police stopped a car after being tipped that it was carrying narcotics. The defendant was driving with one passenger who fit the description of a known violent drug offender; both were asked to step out of the car. An officer approached the defendant and asked for identification, told him about the tip, and asked if the car belonged to him. The defendant said the car belonged to his cousin and may have been reported stolen; the officer asked if he knew of any drugs in the car, and he said he did not. The police told both men they would search the car and if they found no drugs, they would be free to go. Since the police believed that the passenger might be a violent felon, both men were handcuffed and placed in the back of a patrol car before the search. The police found drugs and the men were transported to the police station, where they were booked and placed in a holding cell. 

The COA noted the great difficulty in fixing the point, short of formal arrest, at which roadside investigative questioning becomes custodial interrogation requiring Miranda warnings, explaining “in Arizona, that point is said to occur when police have both reasonable grounds to believe that a crime has been committed and reasonable grounds to believe that the person they are questioning is the one who committed it.” Pettit at 195, ¶ 15. There, the Court held the questions at the time of the traffic stop were investigatory and did not require Miranda warnings:

[A]lthough the officers may have had reasonable grounds to believe that defendant was driving a car containing contraband, they did not know the identity of the driver and passenger or whether either owned the car. In his initial exchange with defendant, [the officer] undertook to learn this information. The police did not have probable cause to arrest either of the men until the search of the vehicle revealed contraband. . . .  Thus, the concurrence of beliefs that the Tellez TA \s "Tellez"  court identified did not occur until sometime after [the officer] spoke with defendant. Up to that point, the questions asked are properly characterized as investigative in nature.

Id. at ¶ 16. 

The fact that an officer is suspicious of an individual is not the test of whether Miranda warnings must be given prior to questioning. State v. Wynn, 114 Ariz. 561, 564 (1977) TA \l "State v. Wynn, 114 Ariz. 561, 562 P.2d 734 (1977)" \s "Wynn" \c 1 . In Wynn, an officer saw a car turn on its headlights and quickly leave a cul-de-sac next to a lumber yard late at night. He followed the car as it drove through several stop signs and eventually pulled into a trailer park; he then stopped the car to question the driver about the reason for parking near the lumber yard at that hour. While checking the driver’s license, the officer noticed a large roll of fencing wire in the back of the car. When asked where he got the wire, the defendant said that he bought it 2 days ago from a stranger and that he used wire in his construction job; other officers discovered the wire was probably stolen from the lumber yard. On appeal from his burglary conviction, the defendant complained his statements about the wire should have been suppressed. ASC disagreed:
Without question, appellant was temporarily deprived of freedom of action when he was stopped. Under the circumstances, the officer had a founded suspicion that criminal activity might be afoot and the stop was by no means unreasonable. However, the fact that an officer is suspicious of an individual is not the test of whether Miranda warnings must be given prior to questioning. Limited questioning during a reasonable investigatory detention is permissible where the confrontation has not reached the “interrogation stage.” The officer’s questioning was non-accusatory in nature and was merely in furtherance of a proper preliminary investigation. The trial court was correct in permitting these statements into evidence. 
Id. at 564, (citations omitted) TA \s "Wynn" . 

Interrogation, as conceptualized in the Miranda opinion, must reflect a measure of compulsion above and beyond that inherent in custody itself. For Miranda purposes, the term interrogation not only refers to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect. Rhode Island v. Innis, 446 U.S. 291, 300 (1980). In Illinois v. Perkins, 496 U.S. 292, 297 (1990), an imprisoned defendant made damaging admissions to an undercover agent posing as a fellow prisoner and then complained his statements should be suppressed because the undercover agent failed to read him his Miranda rights. SCOTUS disagreed: 
Questioning by captors who appear to control the suspect’s fate may create mutually reinforcing pressures that the Court has assumed will weaken the suspect's will, but where a suspect does not know that he is conversing with a government agent, these pressures do not exist. Because Miranda addresses the coercive effect of custodial interrogation, statements not made in response to interrogation are not subject to the Miranda rule. 
Id. See also State v. Champagne, 247 Ariz. 116, ¶¶ 35, 36 (2019) (because suspect who did not know he was speaking to an undercover officer, there was no police dominated atmosphere requiring Miranda warning); State v. Hall, 204 Ariz. 442, 452 (2003) (defendant's jailhouse admissions to fellow inmate concerning involvement in crimes were not “custodial police interrogations” for Miranda purposes, even though defendant had invoked right to remain silent in a previous interview with police concerning victim's disappearance). 
Statements volunteered by the defendant and not prompted by the interrogation are admissible. State v. Beaty, 158 Ariz. 232, 241 (1988) (statements to psychiatrist employed by county jail were volunteered and not prompted by interrogation; therefore, psychiatrist was not required to give defendant Miranda warnings). See also State v. Mauro, 159 Ariz. 186, 192 (1988) (actions of police in walking into defendant's holding place with defendant's wife and recording conversation between defendant and wife was not coercive activity justifying a finding that defendant's waiver of Miranda rights was involuntary). Volunteered statements are not barred by Miranda because they are not the result of any attempt by the government to elicit incriminating remarks. State v. Kemp, 185 Ariz. 52, 58 (1996) (routine inquiries by guards concerning security status of prisoners are not statements designed to elicit incriminating response for purposes of determining whether custodial interrogation necessitating Miranda warning occurred), quoting Kuhlmann v. Wilson, 477 U.S. 436, 459 (1986) (“the defendant must demonstrate that the police and their informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks”). 

Interrogation refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect. State v. Smith, 193 Ariz. 452, 457, ¶ 18 (1999). But mere subtle coercion is not equivalent to interrogation and compulsion beyond that inherent in custody is required. State v. Jones, 203 Ariz. 1, 6-7 (2002) TA \l "State v. Jones, 203 Ariz. 1, 49 P.3d 273  (2002)" \s "State v. Jones" \c 1 . See State v. Stanley TA \s "State v. Stanley" , 167 Ariz. 519, 524 (1991) (police telling defendant about discovering bloody items and probable death of family was not functional equivalent of questioning); State v. Waggoner, 139 Ariz. 443 (App.1983) (officer arresting defendant for possession of marijuana after finding marijuana and bullets in his pocket was not required to give Miranda rights before asking the location of the gun that went with the bullets). Compare State v. Schinzel, 202 Ariz. 375, 383 (App. 2002) TA \l "State v. Schinzel, 202 Ariz. 375, 45 P.3d 1224 (App. 2002)" \s "State v. Schinzel" \c 1  (holding up bag of methamphetamine for defendant’s inspection after asking about location of drugs and searching a drawer was the functional equivalent of questioning that triggered Miranda); State v. Montes, 136 Ariz. 491, 494 (1983) TA \l "State v. Montes, 136 Ariz. 491, 667 P.2d 191 (1983)" \s "State v. Montes," \c 1  (confronting defendant in custody with evidence which implicated him in crime amounted to interrogation). 
C. 
State Actor 

A due process claim must be based on state action. In re Timothy C., 194 Ariz. 159, ¶ 14 (App. 1998) (CPS worker who under state law must report investigation to law enforcement is state actor for Miranda purposes). “Fulfilling the state action requirement is essential because the protections contemplated by the Fourteenth Amendment ... apply only to state actors, not to private parties.” State v. Sharp, 193 Ariz. 414, 421 (1999) (even if defendant is in custody, Miranda warnings are not required when a medical professional conducts an interrogation unless that medical professional is a state actor). See also State v. Eggers, 215 Ariz. 472, ¶ 29 (App. 2007). 

Involuntary confession jurisprudence is entirely consistent with the settled law requiring some sort of state action to support a claim of violation of the Due Process Clause. Further, state action does not exist merely through the admission of a confession into evidence. Colorado v. Connelly, 479 U.S. 157, 165 (1986). Even “[t]he most outrageous behavior by a private party seeking to secure evidence against a defendant does not make that evidence inadmissible under the Due Process Clause.” Id. Thus, although a fact-finder may consider the coercive circumstances surrounding a confession to a private individual in assessing the credibility or weight of the confession, those circumstances do not affect its admissibility. “The triggering event for Miranda warnings is custodial interrogation by state law enforcement agents.” In re Navajo County Juvenile Action No. JV91000058, 183 Ariz. 204, 206 (App.1995) (school principals are not law enforcement agents). 
The Constitution provides no protection against friends or family members who convince a suspect to talk with police or against third-party cajoling, pleading, or threatening. Whether a private person acted as a state agent is a fact-intensive inquiry that is guided by common law agency principles. Under the common law, agency is a consensual relationship in which one person acts on behalf of another person; the agent has certain powers, such as the authority to negotiate or to transmit or receive information on the other's behalf; and the person represented has a right to control the actions of the agent. The numerous factors to consider when determining agency include a person's purpose or motive in acting and whether law enforcement provided any reward. State v. Yonkman, 233 Ariz. 369, 372–73, ¶¶ 7-9 (App. 2013) (evidence suggested that suspect’s wife acted as a concerned spouse and mother, not an agent subject to law enforcement control).
D.
Public Safety and Other Exceptions
SCOTUS has recognized a public safety exception to the Miranda rule. New York v. Quarles, 467 U.S. 649, 655-56 (1984) (asking suspect where the gun fell within public safety as abandoned gun posed a threat to public safety). Arizona courts have applied the “public safety” exception in various situations, recognizing that police officers need not read Miranda rights before asking preliminary questions for their own safety as well as the safety of others. State v. Stanley, 167 Ariz. 519, 524 (1991) (officer’s questions about whether the victims were alive were justified under the public safety exception); see also State v. Ramirez, 178 Ariz. 116, 120 (1994) (police who saw a body, a bloody knife blade and defendant covered in blood were justified under public safety exception in asking what’s going on, who else was inside, and if anyone else was hurt  because the questions were geared toward eliciting information that the police needed to protect themselves and anyone else in the apartment); State v. Londo, 215 Ariz. 72, 74–75, ¶¶ 6-7 (App. 2006) (because officer who asked defendant whether he swallowed cocaine was responding to what he reasonably perceived as a potentially life-threatening medical emergency involving defendant while he was in his custody, the statement was admissible notwithstanding the officer's failure to obtain a waiver of Miranda rights beforehand); In re Roy L., 197 Ariz. 441, 446, ¶ 15 (App. 2000) (officer who was told the juvenile had a gun and who himself saw the gun with binoculars was justified under public safety exception to approach the juvenile, draw his gun, ask the juvenile if he had a gun, and then pat down the juvenile and retrieve the gun). 
There is also a parallel “private safety” or “rescue doctrine” exception to Miranda requirements. The “rescue doctrine” exception applies only when a suspect is reasonably considered to be in urgent need of rescue to avoid serious injury or death. State v. Londo, 215 Ariz. 72, 75-77, ¶¶ 8-10 (2006) (officer permitted to ask suspect in custody for sale of drugs who began swaying, vomiting, and frothing at the mouth whether he had swallowed crack cocaine). For the exception to apply, the officer must act with an objectively reasonable concern of immediate danger. Additionally, there is a three-part test for determining if the rescue doctrine exception applies: (1) an urgent need, and no other course of action promises relief; (2) the possibility of saving a human life by rescuing a person in danger; and (3) rescue is the primary purpose and motive of the interrogator.” Id. at 76, ¶ 10.
E.
Non-Testimonial Statements and Evidence 

The Self-Incrimination Clause of the Fifth Amendment provides that “no person shall be compelled in any criminal case to be a witness against himself.” Although the text does not delineate the ways in which a person might be made witness against himself, SCOTUS has long held that the privilege does not protect a suspect from being compelled by the State to produce real or physical evidence. Rather, the privilege protects an accused only from being compelled to testify against himself, or otherwise provide the State with evidence of a testimonial or communicative nature. In order to be testimonial, an accused's communication must itself, explicitly or implicitly, relate a factual assertion or disclose information. Only then is a person compelled to be a witness against himself. Pennsylvania v. Muniz, 496 U.S. 582, 588-89 (1990); see also Doe v. United States, 487 U.S. 201, 210 (1988). 
In United States v. Patane, 542 U.S. 630 (2004), SCOTUS held that failure to give Miranda warnings did not require suppression of a gun found as fruit of the suspect’s voluntary statement. There, police suspected the defendant, a prohibited possessor, of violating a temporary restraining order and while investigating that violation learned he had a gun. He was arrested at home but interrupted the officers when they tried to give him the Miranda warnings, saying he knew his rights. The police then asked him about the gun and when he admitted to having a gun, gave him permission to get it. Despite the lack of Miranda warnings, the Court held the gun did not have to be suppressed because the statements were voluntary. Both the Fifth Amendment and the Miranda rule focus on the criminal trial; self-Incrimination is not implicated by the admission into evidence of the physical fruit of a voluntary statement. “The Miranda rule is not a code of police conduct, and police do not violate the Constitution (or even the Miranda rule, for that matter) by mere failures to warn.” Id. at 637. The Court concluded that police do not violate a suspect’s constitutional rights (or the Miranda rule) by negligent or even deliberate failures to provide the suspect with the full panoply of warnings prescribed by Miranda; potential violations occur, if at all, only upon the admission of unwarned statements into evidence at trial. “And, at that point, the exclusion of unwarned statements is a complete and sufficient remedy for any perceived Miranda violation.” Id. at 641. Of course, any physical evidence obtained as a fruit of involuntary, coerced statements is still inadmissible. 

Thus, Miranda does not protect a defendant from providing the police with nontestimonial evidence, such as blood samples, fingerprints, handwriting exemplars, and the like. State v. Lee, 184 Ariz. 230, 233 (App. 1995) (holding field sobriety tests are nontestimonial in nature and thus police need not give a suspect any Miranda warnings before asking a suspect to perform them). Physical evidence is also nontestimonial. Schmerber v. California, 384 U.S. 757, 764 (1966); State v. Moorman, 154 Ariz. 578, 585 (1987); see also Pennsylvania v. Muniz, 496 U.S. 582, 592 (1990) (fact that defendant was slurring his speech and showing signs of lack of coordination was not testimonial). In State v. Spreitz, 190 Ariz. 129, 144 (1997), officers made a Terry stop and saw the defendant was smeared with blood. ASC held even if the defendant had been in custody, this was nontestimonial evidence the officers observed in plain view; such evidence would have been admissible even if defendant had been in custody and had not been given his Miranda warning. See also Hiibel v. Sixth Judicial Dist. Court of Nevada, 542 U.S. 177 (2004), where SCOTUS held the principles of Terry v. Ohio permit a State to enact a law requiring a person to give an officer his name during a Terry stop and making it a crime for a person to refuse to do so. Although the Court did not reach the issue of whether a person’s name is nontestimonial, it noted the Fifth Amendment prohibits only compelled testimony that is incriminating. “Answering a request to disclose a name is likely to be so insignificant in the scheme of things as to be incriminating only in unusual circumstances.” Id. at 191. 
Although the Fifth Amendment's protection against self-incrimination is not generally governed by a reasonableness standard, SCOTUS has held that questions reasonably related to the police's administrative concerns fall outside the protections of Miranda and the answers thereto need not be suppressed. Maryland v. King, 569 U.S. 435, 456 (2013) (search using buccal swab to obtain defendant's DNA sample after arrest for serious offense was reasonable under Fourth Amendment), citing Pennsylvania v. Muniz, 496 U.S. 582, 601-602 (1990) (suspect’s responses to police questions regarding his name, address, height, weight, eye color, date of birth, and current age, were not required to be suppressed because suspect had not been given Miranda warning; even though questions were asked while suspect was in custody, they were of a routine booking nature and were not intended to elicit information for investigatory purposes). 
The Fifth Amendment right to remain silent protects a person from being compelled to provide the State with evidence of a testimonial or communicative nature because testimonial or communicative evidence reveals the subjective knowledge or thought processes of the subject. A consent to a search is not the type of incriminating statement toward which the fifth amendment is because it is not in itself evidence of a testimonial or communicative nature. State v. Sallard, 247 Ariz. 464, ¶ 11 (App. 2019) (invocation of the Fifth Amendment right to remain silent does not prevent police from asking for consent under the Fourth Amendment to search the defendant’s cell phone). A request for consent to search is neither testimonial nor communicative, even though the derivative evidence uncovered may itself be highly incriminating. Id., ¶ 15. 

F.
Pre- and Post-Miranda Statements
A potentially improper “two-stage” custodial interrogation occurs as follows: in the first stage, police interrogate a person in custody without having given the person his Miranda warnings and the person makes statements in response to that questioning; then, in the second stage, the police gives the person his Miranda warnings, the person waives his right to remain silent and the person repeats his prior statements in response to the police repeating the questions asked before the Miranda warnings. An uncoerced pre-Miranda warning statement made during custodial interrogation does not disable a person from later waiving his rights and confessing after he has been given the requisite Miranda warnings. But if the pre-Miranda warning statements were coerced or involuntary, then the post-Miranda statements are admissible only if the taint dissipated through the passing of time or a change in circumstances. The concern is that after a defendant makes involuntary inculpatory statements, then is Mirandized and is asked the same questions, his choice of how to proceed may not necessarily be voluntary, especially regarding the right to remain silent, because he had already spoken to the police. State v. Zamora, 220 Ariz. 63, 69 ¶ 15 (App. 2009).

Courts should review two-step interrogation cases by first determining whether the police deliberately withheld the Miranda warnings. To determine deliberateness, courts should determine whether there is any evidence to support an inference that the two-step interrogation procedure was used to undermine the Miranda warning. Zamora, 220 Ariz. at 69-70, ¶ 16, citing Missouri v. Seibert, 542 U.S. 600, 622 (2004). If the court finds the police acted deliberately to undermine Miranda, it must determine then whether the Miranda warnings were effective, based on both objective and curative factors to apprise the suspect that he had a genuine choice whether to follow up on his earlier admission. Those factors include: (1) the completeness and detail of the prewarning interrogation, (2) the overlapping content of the two rounds of interrogation, (3) the timing and circumstances of both interrogations, (4) the continuity of police personnel, (5) the extent to which the interrogator's questions treated the second round of interrogation as continuous with the first and (6) whether any curative measures were taken. If the Miranda warnings are effective, then uncoerced post-Miranda statements are admissible. Zamora at 70, ¶ 17, citing United States v. Williams, 435 F.3d 1148, 1160 (9th Cir. 2006).
However, if the Miranda warnings are not effective then post-Miranda statements should be suppressed unless curative measures were employed. If curative measures are absent or fail to apprise a reasonable person in the suspect's shoes of his rights, the court should suppress the confession. Post-warning statements that are related to the substance of prewarning statements must be excluded unless curative measures are taken before the post-warning statement is made. Curative measures should be designed to ensure that a reasonable person in the suspect's situation would understand the import and effect of the Miranda warning and of the Miranda waiver. Examples of curative measures include (1) a substantial break in time and circumstances between the pre-Miranda and post-Miranda statements or (2) an additional statement by the police informing the defendant that the pre-Miranda statements are likely inadmissible. Zamora, 220 Ariz. at 70, ¶ 17, citing Seibert, 542 U.S. at 622.  

In contrast, when no deliberateness to undermine Miranda is found, the court is to apply the Elstad standard: (1) uncoerced post-Miranda warning statements are admissible if the Fifth Amendment waiver was valid, but (2) uncoerced post-Miranda statements are inadmissible if the pre-Miranda warning statements were otherwise coerced and the taint from such coercion has not dissipated through the passing of time or a change in circumstances. Zamora, 220 Ariz. at 70, ¶ 18, citing Oregon v. Elstad, 470 U.S. 298, 308, 313-14, 318 (1985). 
Finally, even when a confession results from an illegal arrest, it need not be suppressed if it was sufficiently an act of free will to purge the primary taint of the unlawful invasion. State v. Boteo-Flores, 230 Ariz. 105, 109, ¶ 22 (2012). 
III.
VOLUNTARINESS

A.
Statutory Provisions
Arizona has codified the due process voluntariness analysis and provided a procedure for implementing it in criminal cases. A.R.S. § 13-3988 governs the admissibility of confessions, as follows. 
In any criminal prosecution brought by the state, a confession is admissible if it is voluntarily given. Before such confession is received in evidence, the trial judge must, out of the presence of the jury, determine any issue as to voluntariness. If the trial judge determines the confession was voluntarily made it must be admitted, and the trial judge must permit the jury to hear relevant evidence on the issue of voluntariness and instruct the jury to give such weight to the confession as the jury feels it deserves under all the circumstances. A.R.S. § 13-3988(A). An “issue” is defined in the dictionary as a point, matter, or question to be disputed or decided. Thus, § 13-3988(A) only requires courts to determine whether a confession was involuntary when voluntariness is disputed by the defense – not in every case in which the State seeks to introduce a confession. State v. Snee, 244 Ariz. 37, ¶¶ 5-6 (App. 2018). Neither A.R.S. § 13-3988(A) nor the constitution requires the trial court to conduct a voluntariness hearing absent some objection by defendant. Id. at ¶ 10. See also State v. Bush, CR-11-0107-AP, ¶¶ 48-62 (ASC, August 16, 2018) (defendant forfeited involuntariness argument by failing to move to suppress, request a voluntariness hearing, or object to the admission of his statements; moreover, neither Arizona law nor the Arizona or US constitutions requires the trial court to sua sponte conduct a voluntariness hearing). 
A.R.S. § 13-3988(B) provides that in determining the issue of voluntariness the trial judge must take into consideration all the circumstances surrounding the giving of the confession, including but not limited to the following:

1. The time elapsing between arrest and arraignment of the defendant making the confession, if it was made after arrest and before arraignment.
2. Whether such defendant knew the nature of the offense with which he was charged or of which he was suspected at the time of making the confession.
3. Whether or not such defendant was advised or knew that he was not required to make any statement and that any such statement could be used against him.
4. Whether or not such defendant had been advised prior to questioning of his right to the assistance of counsel.
5. Whether or not such defendant was without the assistance of counsel when questioned and when giving such confession. The presence or absence of any of the factors indicated in paragraphs 1 through 5 which are taken into consideration by the judge need not be conclusive on the issue of voluntariness of the confession.
Finally, nothing contained in § 13-3988 bars the admission of any confession made or given voluntarily by any person to any other person without interrogation by anyone, or at any time at which the person who made or gave such confession was not under arrest or other detention. As used in this statute, the term “confession” means any confession of guilt of any criminal offense or any self-incriminating statement made or given orally or in writing. A.R.S. § 13-3988(C). 
B.
Focus on Police Conduct

In Arizona, confessions are presumed to be involuntary, and the State has the burden of proving otherwise. In ruling on voluntariness, a court must examine the totality of circumstances. State v. Poyson, 198 Ariz. 70, 75, ¶ 10 (2000). A defendant’s physical and mental states are relevant to determine susceptibility to coercion, but alone are not enough to render his statement involuntary. State v. Smith, 193 Ariz. 452, 457, ¶ 14 (1999). To assess voluntariness, the court must consider the totality of the circumstances to determine whether the statements were the product of a “rational intellect and a free will.” State v. Hoskins, 199 Ariz. 127, 137 (2000), quoting Mincey v. Arizona, 437 U.S. 385, 398 (1978). The voluntariness of a confession must be determined by assessing the factual circumstances surrounding the confession, the psychological impact on the accused, and the legal significance of how the accused reacted.  Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973) TA \l "Schneckloth v. Bustamonte, 412 U.S. 218 (1973)" \s "Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973)" \c 1 . 
However, the question of voluntariness must focus on police conduct, and not solely on the defendant’s mental state. State v. Bravo, 158 Ariz. 364, 371 (1988) TA \l "State v. Bravo, 158 Ariz. 364, 762 P.2d 1318 (1988)" \s "State v. Bravo" \c 1 . “To find a confession involuntary, [the court] must find both coercive police behavior and a causal relation between the coercive behavior and the defendant’s overborne will.” State v. Malone, No. 2 CA-CR 2016-0274, ¶ 34 (App. July 24, 2018) (rejecting argument that since the defendant suffered from brain damage he might not have understood what he was saying or that what he was saying might not have been an accurate recollection of events), quoting State v. Boggs, 218 Ariz. 325, ¶ 44 (2008). Absent police misconduct causally related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law. Colorado v. Connelly, 479 U.S. 157, 164 (1986) TA \l "Colorado v. Connelly, 479 U.S. 157 (1986)" \s "Connelly" \c 1 . In Connelly, SCOTUS explained Miranda protects defendants against police coercion leading them to surrender rights protected by the Fifth Amendment, but goes no further. “The voluntariness of a waiver of this privilege has always depended on the absence of police overreaching, not on ‘free choice’ in any broader sense of the word.” Id. at 169-170. Thus, coercive police activity is a necessary predicate to a finding that a waiver of Miranda rights was not voluntary. In Connelly, the defendant argued the fact that he was mentally ill when he freely confessed to homicide rendered his confession involuntary. SCOTUS noted the purpose of the exclusionary rule is to deter future violations of the Constitution and that suppressing the defendant’s statements would serve no purpose in enforcing constitutional guarantees. “Only if we were to establish a brand-new constitutional right – the right of a criminal defendant to confess to his crime only when totally rational and properly motivated – could the respondent’s present claim be sustained.”  Connelly, 479 US. at 166. 
The reasoning of Connelly has been adopted by ASC, and the lower courts have no authority to modify or disregard it. State v. Malone, No. 2 CA-CR 2016-0274, ¶ 35 (July 24, 2018), citing State v. Smyers, 207 Ariz. 314, n.4 (2004). See also State v. Poyson, 198 Ariz. 70, 75, ¶ 10 (2000) (although personal circumstances such as intelligence and mental or emotional status may be considered the critical element is whether police conduct constituted overreaching). Police conduct is judged on an objective basis that incorporates an evaluation of what the police actually knew about a particular defendant, including factors that may have affected a defendant’s cognition, such as apparent low intelligence level. State v. Carrillo, 156 Ariz. 125, 135 (1988); see also State v. Stanley, 167 Ariz. 519, 524 (1991) TA \l "State v. Stanley, 167 Ariz. 519, 809 P.2d 944 (1991)" \s "State v. Stanley" \c 1 . 

Coercive police activity is a necessary predicate to the finding that a confession is not voluntary within the meaning of the Due Process Clause of the Fourteenth Amendment. And the United States Supreme Court has long held that certain interrogation techniques, either in isolation or as applied to the unique characteristics of a particular suspect, are so offensive to a civilized system of justice that they must be condemned under the Due Process Clause of the Fourteenth Amendment. State v. Champagne, 247 Ariz. 116, ¶ 37 (2019), citing Connelly, 479 U.S. at 163-65, 167; Miller v. Fenton, 474 U.S. 104, 109 (1985). In Champagne, ASC held that there was nothing coercive, shocking, nor fundamentally unfair about undercover work where the defendant believed he was talking to a corrupt investigator who would help conceal two murders by relocating human remains. “No constitutional protections exist for a wrongdoer’s misplaced belief that a person to whom he voluntarily confides his wrongdoing will not reveal it.” Id., ¶¶ 38-39, citing United States v. Henry, 447 U.S. 264, 272. (1980). 
C.
Threats, Coercion, and Promises of Leniency

Whether the suspect’s will was overborne by the circumstances surrounding the giving of the confession is an inquiry that takes into consideration the totality of all the surrounding circumstances – both the characteristics of the accused and the details of the interrogation. Dickerson v. United States, 530 U.S. 428, 434 (2000). Each of these factors, in company with all of the surrounding circumstances – the duration and conditions of detention (if the confessor has been detained), the manifest attitude of the police toward him, his physical and mental state, the diverse pressures which sap or sustain his powers of resistance and self-control – is relevant. Thus, the voluntariness inquiry is not limited to instances where police conduct was inherently coercive, but applies equally when the interrogation techniques were improper only because, in the particular circumstances of the case, the confession is unlikely to have been the product of a free and rational will. Ultimately, the voluntariness determination depends upon a weighing of the circumstances of pressure against the power of resistance of the person confessing. United States v. Preston, 751 F.3d 1008, 1016 (9th Cir. 2014) (confession was involuntary even though interrogation not lengthy or hidden from public view; defendant was 18 with an IQ of 65, had impaired ability to understand interpersonal and legal exchanges, was vulnerable to coercion, and officers realized early on that he suffered intellectual disability but ignored guidelines for questioning people of low intelligence, inflated amount of incriminating evidence, told defendant he was free to leave only after he finished answering their questions, threatened they would keep returning until he did so, and made false promises of leniency). Moreover, a coerced confession is inadmissible under the Due Process Clause even though statements in it may be independently established as true. Id. at 1018.  

To be admissible a statement must be made voluntarily and not obtained by coercion or improper inducement. State v. Rushing, 243 Ariz. 212, 226, ¶ 60 (2017) (suspect's confession to police was not rendered involuntary by fact that questioning officer indicated during interrogation that he did not think it was going to make too much of a difference in suspect's custody time and that suspect was not going to get out; officer's observation was his own opinion and did not suggest he had ability to affect suspect's sentence). Promises of benefits or leniency, whether direct or implied, even if only slight in value, are impermissibly coercive; before a statement will be considered involuntary because of a promise, evidence must be established that (1) a promise was in fact made, and (2) the suspect relied on that promise in making the statement. State v. Snee, 244 Ariz. 37, ¶ 11 (App. 2018) (detective's observation that the quicker the interview progressed, the sooner it would end, did not, without a promise of leniency or more, constitute an impermissible promise). In assessing voluntariness, the court considers the totality of circumstances to determine whether the statements were or were not the product of a rational intellect and a free will. State v. Hoskins, 199 Ariz. 127, 137, ¶¶ 28-29 (2000) (statements voluntary where record revealed no coercive or pretextual police tactics, no intellectual or physical infirmity, no deceitful practice, and no attempt to undermine defendant's rational intellect or free will). Although conditions of incarceration can be so intolerable as to overcome a prisoner's free will and render a confession involuntary, his will is not overborne where there is evidence of nothing more than uncomfortable surroundings. State v. Spears, 184 Ariz. 277, 285-86 (1996) (statements held voluntary where incarcerated defendant was given opportunity to use bathroom, could have lain down on bench in holding cell, and never asked for food or to use the restroom). 
Mere advice from the police that it would be better for the accused to tell the truth when unaccompanied by either a threat or a promise does not render a subsequent confession involuntary. State v. Amaya-Ruiz TA \s "Amaya-Ruiz" , 166 Ariz. 152, 165 (1990). In Amaya- Ruiz, the police urged defendant to tell the truth in a series of comments: “We can forgive your lies, but the United States court system will not forgive your lies;” “If you want any forgiveness, you should tell the truth;” and “If you lie to us now it will be on the record for the rest of your life that you lied, and then you'll never be able to say you are sorry.” ASC held these statements were “mere exhortations to tell the truth,” and that the police made no express or implied promises, nor any threats. Id. The Court noted its decision was further supported by Connelly TA \s "Connelly" , and that it had previously addressed the meaning of “coercive police conduct” and held that police actions must be viewed in light of factors known by police that would affect a defendant's cognition, such as low intelligence or poor language skills. Amaya-Ruiz TA \s "Amaya-Ruiz" , 166 Ariz. at 165, citing State v. Carrillo, 156 Ariz. 125 (1988) TA \l "State v. Carrillo, 156 Ariz. 125, 750 P.2d 883 (1988)" \s "Carrillo" \c 1 

 TA \l "State v. Jimenez, 165 Ariz. 444, 799 P.2d 785 (1990)" \s "Jimenez" \c 1 . The Court concluded the defendant failed to show that coercive police conduct, rather than internal compulsion, induced his confession. Id. at 166. See also State v. Newell TA \s "Newell" , 212 Ariz. 389, 400, ¶ 45 (2006) (telling defendant he would feel better if he confessed not an implied promise); State v. Huerstel, 206 Ariz. 93, 106, ¶ 55 (2003)  TA \l "State v. Huerstel, 206 Ariz. 93, 75 P.3d 698 (2003)" \s "Huerstel" \c 1 (police did not induce confession with promises of leniency by telling defendant it would be better for him to tell the truth); State v. Scott TA \s "Scott" , 177 Ariz. 131, 137 (1993) (no improper influence in suggesting that police would be sent to defendant’s residence to talk to his mother). 
This must be distinguished from the case where a confession was induced by an express or implied promise. See State v. Thomas, 148 Ariz. 225, 227 (1986) ( TA \l "State v. Thomas, 148 Ariz. 225, 714 P. 2d 395 (1986)" \s "Thomas" \c 1 police told the defendant he would be eligible for a certain program but only if he confessed and that the lack of a confession would detrimentally effect his sentence if convicted); State v. Burr, 126 Ariz. 338, 340 (1980) TA \l "State v. Burr, 126 Ariz. 338, 615 P.2d 635 (1980)" \s "Burr" \c 1  (police implied the defendant would not be arrested if he only confessed); Maricopa County Juvenile Action No. JV-501010, 174 Ariz. 599, 601 (1993) ( TA \l "Maricopa County Juvenile Action No. JV-501010, 174 Ariz. 599, 852 P.2d 414 (1993)" \s "Maricopa County Juvenile Action No. JV-501010" \c 1 police threatened the juvenile with jail if he did not tell the whole truth);  Pima County Juv. No. 97036-02, 164 Ariz. 306 (App.1990) ( TA \l "Pima County Juv. No. 97036-02, 164 Ariz. 306, 792 P.2d 769 (App.1990)" \s "Pima County Juv. No. 97036-02" \c 1 police persisted in telling the juvenile he would have to go to court and explain what happened but they would help him if he told the truth and that it would all be over with). 
Under certain circumstances, police officers may use psychological tactics to elicit statements from a suspect. In Arizona, confessions have been found to be voluntary notwithstanding the use of psychological tactics and interviewing techniques that play upon a defendant's sympathies. State v. Hatfield, 173 Ariz. 124, 126-27 (App. 1992) (detective’s ruse in suggesting that 13-year-old victim had instigated sexual contact with defendant and that situation “had gotten out of hand” did not render defendant’s confession to sexual crimes involuntary;   defendant was nearly 28 years old with 2 years of college, was advised of his rights, interrogated for only 35 minutes in presence of social worker, and there was no physical punishment). 
Misrepresentations made by police, such as finding the suspect’s fingerprints or eyewitness identification, are not per se impermissible, but are part of the mix in considering whether the suspect’s will was overborne. Police may offer to tell the prosecutor about the suspect’s cooperation and suggest it may increase the likelihood of more a lenient sentence without it constituting a promise that would render the confession. But threatening to inform the prosecutor of the suspect's refusal to cooperate violates his Fifth Amendment right to remain silent. Promises that officers will ensure that the suspect goes to prison if he fails to cooperate are also impermissible as a means of obtaining confessions. A suspect may not be penalized for exercising his rights; thus, there are no circumstances in which police may suggest that a suspect's exercise of his right to remain silent may result in harsher treatment by either a court or a prosecutor. State v. Strayhand, 184 Ariz. 571, 579-582 (App. 1995) (will of suspect overborne where detectives repeatedly threatened to make his situation harder and made parting comment that it was never too late to confess). 
See also State v. Ross, 180 Ariz. 598, 603-04 (1994) (statement by police that they could go to court to prove intentional murder was not an impermissible threat where police did not imply that defendant would receive lesser punishment if he confessed to felony murder where defendant knew punishment for both crimes was the same). State v. Anderson, 197 Ariz. 314, 326–27, ¶ 35 (2000) (defendant’s statements during second in-custody interview were not involuntary because of alleged sleep deprivation between first and second interviews; 21 hours elapsed between interviews, there was no evidence he was prevented from sleeping during that period or that he informed officers he was too tired to continue with interview, and he was provided with food and drink as well as cigarette and bathroom breaks during interview); State v. Trostle, 191 Ariz. 4, 14-15 (1997) (claim that confession was induced by promises of leniency was rebutted by fact that defendant did not react to comments as if he believed them to be promises and lack of any indication that they induced him to confess; on the contrary his cooperation apparently was motivated more by his guilty conscience than detectives' remarks). 
D.
Burdon of Proof, Motion to Suppress

Under Rule 16.2(b)(1), the State has the burden of proving by a preponderance of the evidence the lawfulness in all respects of the acquisition of all evidence that it will use at trial. But under 16.2(b)(2), if the evidence involves a confession, identification, search, or seizure, and the defendant is entitled under Rule 15 to discover how the evidence was obtained, the State’s burden under Rule 16.2(b)(1) arises only after the defendant alleges specific circumstances and establishes a prima facie case supporting the suppression of the evidence at issue. Thus, the rule puts the burden of going forward on a defendant who moves to suppress evidence that the State has obtained under defined circumstances. And, the party who bears the burden of going forward must produce sufficient preliminary evidence before the party with the burden of persuasion must proceed with its evidence. State v. Gasbarri, 248 Ariz. 619, ¶¶ 8, 10 (App. 2020). Argument of counsel is not evidence; evidence may consist of sworn affidavits, stipulated facts, depositions, and oral testimony. But the trial court must first have evidence – not merely arguments of counsel – on which it can base its ruling before it may rule on a motion to suppress. Id., ¶ 11. 

In Gasbarri, the State failed to respond to the defendant’s motion to suppress evidence despite being given ample opportunity to do so. At the suppression hearing, the trial court refused the State’s request to call witnesses, found the record before it was limited to the defendant’s motion, and granted the motion. The COA reversed, holding that the trial court erred in granting the defendant’s motion to suppress physical evidence based only on pleadings and argument of counsel. “Evidence is still required to establish a presumption of invalidity.” Id., ¶ 17. The COA explained that in State v. Fimbres, 152 Ariz. 440, 442 (App. 1986), the conclusion was different with regard to a motion to suppress statements because of the presumption that statements are involuntary; no such presumption exists with reference to the search and seizure of physical evidence. Gasbarri., ¶ 15, n. 7. The COA noted the State’s acts and omissions that “at the very least, evince incomprehensible inattention to a very significant case,” and provided a copy of its decision to the state bar. Id., ¶¶ 1, 119, n. 11. Read this decision carefully, and always respond to motions in a timely manner!  
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