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No.  JV 173845
APPELLEE’S MEMORANDUM


Appellee, the State, through counsel, pursuant to this Court’s Order dated  January 14, 2010, hereby submits its memorandum regarding the application of A.R.S. § 12-1841. 
A.R.S. § 12-1841 provides:

A. When declaratory relief is sought, all persons shall be made parties who have or claim any interest which would be affected by the declaration, and no declaration shall prejudice the rights of persons not parties to the proceeding. In any proceeding which involves the validity of a municipal ordinance or franchise, such municipality shall be made a party and shall be entitled to be heard. In any proceeding in which a state statute, ordinance, franchise or rule is alleged to be unconstitutional, the attorney general and the speaker of the house of representatives and the president of the senate shall be served with a copy of the pleading, motion or document containing the allegation at the same time the other parties in the action are served and shall be entitled to be heard.

B. If a pleading, motion or document containing the allegation is served on the attorney general and the speaker of the house of representatives and the president of the senate pursuant to subsection A, a notice of claim of unconstitutionality shall be attached to the pleading, motion or document as the cover page and shall state the following information:

1. The name, address and telephone number of the attorney for the party alleging that a state law is unconstitutional or the name, address and telephone number of the party if the party is not represented by an attorney.

2. The case name, court name, caption and case number of the proceeding.

3. A brief statement of the basis for the claim of unconstitutionality.

4. A brief description of the proceeding, with copies of any court orders in the proceeding if the claim of unconstitutionality is asserted in a pleading, motion or document other than the pleading, motion or document that initiated the proceeding.

5. The date, time, location, judge and subject of the next hearing in the proceeding, if any.

C. If the attorney general or the speaker of the house of representatives and the president of the senate are not served in a timely manner with notice pursuant to subsection A, on motion by the attorney general, the speaker of the house of representatives or the president of the senate the court shall vacate any finding of unconstitutionality and shall give the attorney general, the speaker of the house of representatives or the president of the senate a reasonable opportunity to prepare and be heard.
In DeVries v. State, 219 Ariz. 314, 321, ¶ 21, 198 P.3d 580, 587 (App. 2008), this Court held that the requirements of this statute must be met not just when declaratory relief is sought, but “whenever a party alleges a state statute, ordinance, franchise, or rule is facially unconstitutional.” At first blush, it appears that under the broad language of the statute, as interpreted by DeVries, that A.R.S. § 12-1841 applies to this case. 

However, the State notes that all the case law pertaining to this statue, including DeVries, arose from the context of civil lawsuits, not criminal or juvenile delinquency prosecutions. In fact, in DeVries, this Court held that the 2006 amendment to the statute, requiring service on the Speaker of the House of Representatives and President of the Senate, was applicable “to lawsuits filed before the effective date of the 2006 amendment[.]” Id. at 322, ¶ 24, 198 P.3d at 588 (emphasis added). Further, this Court also noted in Devries:

Green and DeVries each alleged that a state statute was unconstitutional on its face. See supra ¶¶ 6-7. We express no opinion as to whether A.R.S. § 12-1841(A) applies when a party alleges a state statute is unconstitutional as applied.


Id., at 321, n. 11, 198 P.3d at 587. 
Here, the constitutional challenge to a statute arises from a juvenile delinquency prosecution brought by the Maricopa County Attorney’s Office pursuant to A.R.S. § 8-326. See also A.R.S. § 11-532(B)(requiring county attorney, upon receipt of criminal appeal, to furnish attorney general “with a true statement of the facts in the case, together with the available authorities and citations that are responsive to the assignments or specifications of error.”). This is neither a lawsuit nor a criminal prosecution/appeal. Further, in its answering brief, the State has argued that Appellant has no standing to challenge the statue at issue on the grounds of vagueness or overbreadth because the statute is not unconstitutional as applied to him. 

Appellant has concluded that the statute applies, and has already given notice to all the interested parties as directed by A.R.S. § 12-1841. If this Court determines that this statute does apply to criminal and juvenile delinquency prosecutions, it may become necessary to determine when, exactly, such notice should be provided. Here, it was provided during the appeal. However, under the broad language of the statute, as interpreted by DeVries, notice is arguably also required whenever a statute is challenged as facially unconstitutional at the criminal and juvenile trial court level, as well. It must be noted that the challenge here was first raised orally at trial, during closing argument. It is unclear whether the statute, if it applies, applies to challenges raised during oral arguments. 
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ANDREW P. THOMAS 

MARICOPA COUNTY ATTORNEY

BY

  Linda Van Brakel

  Deputy County Attorney

NOTICE OF MAILING

Copy of the foregoing 

mailed\delivered this 

____ day of November, 2017,

to:

KENT E. CATTANI, 
Chief Counsel, Criminal Appeals/Capital Litigation Section

Arizona Attorney General
1275 West Washington, 2nd Floor, 
Phoenix, AZ 85007
 Ellen Edge Katz

Deputy Public Defender

3131 West Durango Street

Phoenix, AZ 85009 

Attorney for Appellant 
BY 


  Linda Van Brakel

  Deputy County Attorney

PAGE  
5

