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MEMORANDUM OF POINTS AND AUTHORITIES

I. 
Jurisdictional Statement
This Court has jurisdiction to consider this petition for special action under Article 6, §§ 5 and 9 of the Constitution of Arizona, A.R.S. §§ 12-2021 et seq., and Rules 1, 3, 4, and 7, Special Actions Rules of Procedure. The State asks this Court to accept jurisdiction and determine whether the juvenile court is authorized to conduct mid-appeal collateral post-adjudication proceedings in delinquency cases, and if so, what rules apply to such proceedings. Special action jurisdiction is appropriate because the State has no other remedy, the issue is a matter of statewide importance that turns upon a question of pure law, and is an issue of first impression that continues to arise and results in inconsistent applications of rules and laws in the juvenile court. 
First, the State has no equally plain, speedy, or adequate remedy by appeal because this matter arises from an on-going appeal, In re John A., Court of Appeals No. 1 CA-JV 09-0167.
 Nor does the State have a remedy by way of petition for review under Rule 107, Rules of Procedure for the Juvenile Court, because the State is seeking relief from the court of appeals’ order remanding this matter back to the juvenile court for further proceedings – an interim order that does not dispose of the appeal. 
The State also has no remedy by way of appeal from any further orders of the juvenile court, because in the juvenile court, an aggrieved party may appeal only from a “final order” of the juvenile court. A.R.S. § 8-235(A); Rule 88(A), Rules of Procedure for the Juvenile Court. “Final disposition” means the ultimate termination of the delinquency proceeding, including dismissal, acquittal, transfer to adult court, or imposition of a disposition after an adjudication of delinquency. A.R.S. § 8-382(11). The disposition order is the final order for purposes of appeal, Maricopa County Juvenile Action No. J-74222, 20 Ariz. App. 570, 514 P.2d 741 (1973), but in cases involving restitution, the restitution order constitutes the final order. In re Alton D., 196 Ariz. 195, 197, ¶ 9, 994 P.2d 402, 404 (2000). Here, any order the juvenile court enters pursuant to the court of appeals’ order will not be a “final order” for purposes of appeal.
Second, special action relief is also appropriate where the issue is a matter of statewide importance that turns upon a question of law rather than upon disputed issues of fact. See State ex rel. Romley v. Superior Court In and For County of Maricopa, 172 Ariz. 109, 111, 834 P.2d 832, 834 (App. 1992)(whether juvenile court is authorized to postpone transfer determinations is a matter of statewide importance turning upon a question of law rather than upon disputed issues of fact). Here, the issue is whether the juvenile court is authorized to conduct collateral post-adjudication proceedings to determine a possible claim of ineffective assistance of counsel. The court of appeals      has remanded this matter for collateral review, presumably akin to criminal post-conviction proceedings. But this Court has held that Criminal Rule 32 does not apply to the juvenile court. State v. Berlat, 146 Ariz. 505, 508, 707 P.2d 303, 306 (1985). 
This Court has the exclusive power to make rules regarding all procedural matters in any court, including juvenile court. Inferior courts may not supplement, annul, or supersede this constitutional power and may not amend a rule of procedure created by the Arizona Supreme Court. Juvenile Action No. JV131701, 183 Ariz. 481, 482-483, 904 P.2d 1305, 1306-07 (App. 1995). Both the legislature and this Court have emphasized the importance of reaching a prompt final disposition in juvenile actions. See In re Alton D., 196 Ariz. 195, 197, ¶ 8, 994 P.2d 402, 404 (2000). And this Court has repeatedly asked the court of appeals, the juvenile court, and the parties appearing in juvenile proceedings to take measures to expedite juvenile appeals. The court of appeals has no authority to insert the complex, time-consuming procedures like those found under Criminal Rule 32 in the midst of an on-going juvenile appeal. 
If the court of appeals’ decision to remand the matter to the juvenile court for a determination of Juvenile’s ineffective assistance of counsel claim is incorrect, it will not only delay Juvenile’s appeal but will impose an unlawful burden on the State. Whether or not the State ultimately prevails on the merits, the State must undertake to litigate the claim – when there are no rules or procedures to govern such proceedings anywhere in either Title 8 or the Juvenile Rules. In criminal proceedings, it is the defendant’s burden to present a colorable claim for relief before he is entitled to an evidentiary hearing. See, e.g., Ariz. R. Crim. P. Rules 32.1, 32.2, 32.4, 32.5, 32.8. But, again, Criminal Rule 32 does not apply to the juvenile court. State v. Berlat, 146 Ariz. 505, 508, 707 P.2d 303, 306 (1985). Since there are no rules provided in the juvenile context for such proceedings, the parties and the juvenile court must know what rules and standards of proof apply in any evidentiary hearing before such a hearing can take place. Moreover, an unauthorized evidentiary hearing can only sully the record on appeal. 
Third, this is a question of first impression which will continue to arise now that precedent for such procedures has been set in this case as well as others. If this Court determines that juveniles are indeed entitled to collateral post-adjudication review, this Court must address the issue of what standard of review is to apply. For example, the standards for determining ineffective assistance of counsel differ as between Civil Rule 59 and Criminal Rule 32. Under Civil Rule 59 TA \s "Rule 59" , a party’s mere dissatisfaction with his own counsel or allegations of his own counsel’s neglect, inadvertence, or mistake do not justify the granting of a new trial in civil cases. King v. Superior Court, 138 Ariz. 147, 151, 673 P.2d 787, 791 (1983) TA \l "King v. Superior Court, 138 Ariz. 147, 673 P.2d 787 (1983)" \s "King v. Superior Court" \c 1 . But in a criminal case, a defendant is entitled to effective assistance of counsel under the Sixth Amendment, and is entitled to relief if he can show first, that counsel’s performance was deficient, and second, that such deficient performance prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). 
In criminal cases, ineffective assistance of counsel claims must be raised in Rule 32 proceedings and not on direct appeal. State v. Spreitz, 202 Ariz. 1, 3, 39 P.3d 525, 527 (2002); see also State ex rel Thomas v. Superior Court, 214 Ariz. 411, 415, ¶ 20, 153 P.3d 1040, 1044 (2007)(“We therefore hold, consistent with Spreitz, that a defendant may bring ineffective assistance of counsel claims only in a Rule 32 post-conviction proceeding – not before trial, at trial, or on direct review.”). But in juvenile cases, ineffective assistance of counsel claims are properly raised on appeal. See Maricopa County Juvenile Action No. JV-511576, 186 Ariz. 604, 925 P.2d 745 (App. 1996). Again, there is no precedent for collateral post-adjudication review in delinquency proceedings. 
To the extent that such collateral review is permitted, there are two issues that must be determined; namely, timing and procedure. First, when, precisely, should collateral review proceedings be conducted – before the appeal, in the middle of the appeal, or after the appeal? Second, regardless of when such proceedings are conducted, which rules govern such proceedings? 

As to timing, juvenile case law suggests that if the juvenile’s ineffectiveness claim is not clear from the record an appeal, any remand for a determination of this issue must occur after the appeal – not in the middle of it. In Berlat TA \s "Berlat" , supra, this Court held: “Assuming the existence of meritorious grounds for the appeal, we believe that it was per se ineffective to fail to perfect the juvenile’s appeal.” Id. at 509-10, 707 P.2d at 307-08. In a footnote, the Court stated: 
In this case counsel’s ineffectiveness in perfecting the juvenile's appeal is clear. In other cases, where ineffectiveness is not evident, it may be necessary to remand to the trial court for an evidentiary hearing.
Id., n. 4. 

Thus, to the extent that an ineffectiveness claim is not clear from the record an appeal, any remand for a determination of this issue must occur after the appeal. See also In re Jorge D., 202 Ariz. 277, 281-282, ¶¶ 21-24, 43 P.3d 605, 609-10 (App. 2002) TA \l "In re Jorge D., 202 Ariz. 277, 43 P.3d 605 (App. 2002)" \s "In re Jorge D." \c 1 (case remanded to juvenile court for expedited evidentiary hearing on Miranda and voluntariness issues after appeal); Maricopa County Juvenile Action No. JV-501010, 174 Ariz. 599, 852 P.2d 414 (App.1993) TA \l "Maricopa County Juvenile Action No. JV-501010, 174 Ariz. 599, 852 P.2d 414 (App.1993)" \s "JV-501010" \c 1 (remanded to determine voluntariness of confession); Maricopa County Juvenile Action No. JV-110720, 156 Ariz. 430, 752 P.2d 519 (App.1988) TA \l "Maricopa County Juvenile Action No. JV-110720, 156 Ariz. 430, 752 P.2d 519 (App.1988)" \s "JV-110720" \c 1 (remanded to determine voluntariness of plea with respect to restitution). It must be noted that in the foregoing cases, the court of appeals made a ruling on the legal issue and only then remanded the matter to the juvenile court for proceedings not inconsistent with its ruling – and expressly provided that afterwards, the appeal rights set forth in the juvenile rules shall apply. In other words, the court decided the appeal; it did not suspend the appeal and remand for collateral proceedings that could supplant the appeal. Further, once the court decided the appeal, either party could then seek review in the Arizona Supreme Court under Rule 107, Rules of Procedure for the Juvenile Court.  


As to procedure, in asking the court of appeals to consider his ineffectiveness claim on the basis of the documents appended to his opening brief, Juvenile in essence asked the court to make a factual determination normally made by the trial court. See  Rule 32 TA \s "Rule 32" .6(c), Ariz. R. Crim. P. TA \l "Rule 32.6(c), Ariz. R. Crim. P." \s "Rule 32.6(c), Ariz. R. Crim. P." \c 4 , requiring the trial court to determine whether a colorable claim has been raised and either summarily dismiss post-conviction proceedings or set an evidentiary hearing. But unlike criminal proceedings, there are no procedures within A.R.S. Title 8 TA \l "A.R.S. Title 8" \s "A.R.S. Title 8" \c 2  or the Rules of Procedure for the Juvenile Court governing any form of collateral review. In its answering brief, the State noted that if a factual determination was to be made, it appeared that the appeal should be disposed of by remanding the matter to the juvenile court for an evidentiary hearing. But, the State argued that even considering the Juvenile’s exhibits, the record on appeal clearly refuted any claim of ineffective assistance and the issue should be determined solely on appeal. 

The court of appeals remanded the matter to the juvenile court without first deciding the appeal, and this was error. But, even if the court had properly decided the appeal and then remanded the matter to the juvenile court, there is still the issue of what rules govern such procedures – criminal, civil, or dependency? To give this question a broader scope, the State asks this Court to consider the following cases, not as legal authority but to demonstrate that this is an issue of pure law and a matter of statewide importance. 
In In re Billy C., Court of Appeals No. 1 CA-JV 05-0189, the court of appeals stayed the appeal to allow the juvenile court to decide the juvenile’s motion for new trial filed under Civil Rule 59 – and then determined that it had no jurisdiction to review those proceedings because the juvenile did not file a new notice of appeal after the juvenile court denied his motion for new trial. The court further determined it had no jurisdiction over the State’s cross-appeal because the State was not an “aggrieved party” under A.R.S. § 8-235 since the State prevailed on the motion for new trial – despite the fact that the State pursued special action proceedings (Court of Appeals No. 1 CA-SA 05-0297) and then filed both a notice of appeal and cross-appeal challenging the juvenile court’s authority to conduct such proceedings in the first place. This Court denied review in both the special action proceedings and the appeal. (See Exhibit A, Appendix.)
In In re Matt P., Court of Appeals No. 1 CA-JV 07-0083, the juvenile asked the court of appeals, after the record on appeal was completed but before filing an answering brief, to suspend the appeal for an evidentiary hearing on a possible claim of ineffective assistance of counsel. He cited to dependency case law as authority for such proceedings. The court of appeals granted the motion over the State’s objection and remanded the matter to the juvenile court.  The juvenile court later determined that it was not authorized by any law or rule to conduct post-adjudication proceedings on a claim of ineffective assistance of counsel. Accordingly, the court vacated the evidentiary hearing and remanded the matter back to the court of appeals. 

On appeal, Matt P. complained the juvenile court erred because Rule 32 TA \l "Rule 32, Ariz. R. Crim. P." \s "Rule 32" \c 4 , Ariz. Crim. P., governing criminal post-conviction relief proceedings, should apply to delinquency proceedings. In a decision order, the court of appeals determined that the juvenile court erred in finding that there was no process or procedure for the juvenile court to conduct a post-trial inquiry into trial counsel’s actions, citing Rule 103(F), Rules of Procedure for the Juvenile Court. The court of appeals opined that since the allegations of ineffective assistance were not apparent from the record on appeal, the record was not complete. The court of appeals then analogized the juvenile’s request to that of a defendant seeking post-conviction relief on the ground of ineffective assistance of counsel, and noted that he would be required to make a colorable claim before receiving a hearing. The court cited numerous criminal cases pertaining to post-conviction proceedings under Criminal Rule 32. The court of appeals never stated what rules govern such post-adjudication procedures, in what time-frame they must occur, or the applicable burden of proof. The State sought special action relief in this Court, and this Court declined to accept jurisdiction. (Arizona Supreme Court No. CV-07-0435-SA.) The matter was then set for hearing in the juvenile court, but the juvenile decided to withdraw his claim because the hearing was set the day before his eighteenth birthday. (See Exhibit B, Appendix.) 
Finally and very recently, in In re John P., Court of Appeals No. 1 CA-JV 09-0098, the juvenile filed an opening brief raising a claim of ineffective assistance of counsel. He complained that counsel failed to convey a misdemeanor plea offer, and he was subsequently adjudicated delinquent for a class 6 felony after trial. Citing to State v. Donald, 198 Ariz. 406, 410 P.3d 1193 (App. 2000) TA \l "State v. Donald, 198 Ariz. 406, 410 P.3d 1193 (App. 2000)" \s "Donald" \c 1 , he sought reinstatement of the plea offer. He further complained counsel was ineffective at disposition in failing to ask the juvenile court to designate the offense a misdemeanor. The State responded that the record did not support such a claim, but even if it did, the juvenile had a fair trial and was not entitled to anything further – Donald notwithstanding. The State further argued the juvenile was not prejudiced because the matter could still be designated a misdemeanor if he successfully completed his probation. 

As it did in this case, the court of appeals remanded that matter, mid-appeal, to the juvenile court. But there, the court specifically ordered that the juvenile court hold an evidentiary hearing, and if the juvenile court determined that the counsel was ineffective the juvenile court must order a new trial. In other words, the court of appeals determined – without deciding – that an evidentiary hearing was warranted and if juvenile prevailed the remedy was new trial. As was done in this case, the State moved the court of appeals to reconsider this order. As it did in this case, the court of appeals denied the motion. However, in that case, there is now pending before the juvenile court an unopposed motion to terminate the juvenile’s probation and designate the offense a misdemeanor. Thus, the appeal will likely be mooted. (See Exhibit C, Appendix.) 
The State cites to the foregoing cases only to demonstrate why this Court must now address and decide this issue. Billy C. proceeded under Civil Rule 59, whereas in Matt P. and John P. the court of appeals ordered the juvenile court to conduct proceedings analogous to Criminal Rule 32. Additionally, counsel undersigned is aware that motions for new trial and/or to vacate judgment under Rules 24.1 and 24.2, Ariz. R. Crim. P. have also been filed in the juvenile court. But those rules do not apply to juvenile court, either. See Maricopa County Juv. Action No. JS-1109, 26 Ariz.App. 518, 549 P.2d 613 (1976)(no provisions in juvenile rules authorizing the filing of a motion for new trial); Yavapai County Juv. Action No. J-9365, 157 Ariz. 497, 501-02, 759 P.2d 543, 647-48 (App. 1988)(because juvenile rules do not provide for motions for new trial, the juvenile’s opportunity to attack the juvenile court’s findings and their sufficiency lies in his direct appeal).  
The State, the juveniles of Arizona, and the juvenile court must know whether collateral post-adjudication proceedings are authorized and if so, what rules and procedures govern such proceedings and when such proceedings must take place. If this Court declines to accept jurisdiction and decide this issue, then there will be no consistency in the juvenile court in deciding these claims. Some will proceed under Criminal Rules 32 or 24, some will proceed under Civil Rule 59, and some will proceed under dependency case law, depending on the juvenile’s defense lawyer and the inclination of the juvenile court judge before whom such claims are presented. Such a chaotic scheme cannot possibly serve the interests of justice. 
II. Statement of the Issue

Neither Title 8 nor the Juvenile Rules permit or provide for post-adjudication delinquency proceedings to determine a claim of ineffective assistance of counsel, but instead provide only for expeditious juvenile appeals. Did the court of appeals exceed its authority in remanding the case to the juvenile court, mid-appeal, for a collateral post-adjudication evidentiary hearing to determine Juvenile’s claim of ineffective assistance of counsel? 
III.
Statement of the Facts

Juvenile was charged and adjudicated delinquent for attempted burglary, a class 4 felony, and was placed on probation. (Court of Appeals No. 1 CA-JV 09-0167, Record on Appeal, Item Nos. 1, 19, 20, 21.) On appeal, he argued that the evidence was insufficient to support the adjudication, and that defense counsel was ineffective in failing to suppress his statements to the police. (Court of Appeals No. 1 CA-JV 09-0167, Opening Brief.) The State responded that the evidence was sufficient to support the adjudication and that the record showed that defense counsel’s decision to not challenge Juvenile’s statements to the police was trial strategy and not ineffective assistance of counsel. (Court of Appeals No. 1 CA-JV 09-0167, Answering Brief.) The court of appeals suspended the appeal and remanded the matter to the juvenile court  for such proceedings as the juvenile court deems appropriate to enable it to rule on any motions made by the parties regarding Juvenile’s claim of ineffective assistance of counsel, as supported by exhibits not previously presented to the juvenile court. The court further ordered that the appeal resume automatically on February 18, 2010. (Exhibit 1, attached to Petition.)  
The State asked the court of appeals to reconsider its order, Juvenile responded, and the State replied. In its reply, the State asked the court of appeals to stay its order remanding this matter to the juvenile court for further proceedings. (Court of Appeals No. 1 CA-JV 09-0167: Motion to Reconsider and Clarify Order, Appendix, Exhibit D; Response to Motion to Reconsider and Clarify Order, Appendix, Exhibit E; Reply and Motion for Stay, Appendix, Exhibit F.) On February 2, 2010, the court of appeals denied the State’s motion to reconsider and further denied the State’s motion to stay its order, affirmed its order dated January 12, 2010, and suspended the appeal up to an including March 2, 2010. (Exhibit 2, attached to Petition.) Juvenile has asked the juvenile court to set an evidentiary hearing on his claim of ineffective assistance of counsel. (Motion for Evidentiary Hearing, Appendix, Exhibit G.) The State has responded and asked the juvenile court to find that it is unauthorized to conduct such proceedings. In the alternative, the State asked the juvenile court to find that Juvenile has failed to present a colorable claim of ineffective assistance of counsel and to dismiss the claim. (Response to Motion for Hearing on Ineffective Assistance of Counsel, Appendix, Exhibit H.) 
IV.
Argument

A.
Introduction – the “big picture.”

Historically, juveniles who committed crimes were treated no differently than adults – in the criminal justice system. While such juveniles enjoyed the same constitutional rights and procedural safeguards provided to adult criminal defendants, they suffered the very same penal consequences. In the late 19th Century, reform was demanded based upon the premise that children are different from adults, and should therefore be treated differently: 
The early reformers were appalled by adult procedures and penalties, and by the fact that children could be given long prison sentences and mixed in jails with hardened criminals. They were profoundly convinced that society's duty to the child could not be confined by the concept of justice alone. They believed that society's role was not to ascertain whether the child was “guilty” or “innocent,” but “What is he, how has he become what he is, and what had best be done in his interest and in the interest of the state to save him from a downward career.”
Application of Gault,  387 U.S. 1, 15, (1967).
The juvenile court system was created to answer the need for dispensing justice in the context of crimes committed by children. “These results were to be achieved, without coming to conceptual and constitutional grief, by insisting that the proceedings were not adversary, but that the state was proceeding as parens patriae.” Id. at 16. Thus, 

The right of the state, as parens patriae, to deny to the child procedural rights available to his elders was elaborated by the assertion that a child, unlike an adult, has a right “not to liberty but to custody.” He can be made to attorn to his parents, to go to school, etc. If his parents default in effectively performing their custodial functions – that is, if the child is “delinquent” – the state may intervene. In doing so, it does not deprive the child of any rights, because he has none. It merely provides the ‘custody’ to which the child is entitled. On this basis, proceedings involving juveniles were described as “civil” not “criminal” and therefore not subject to the requirements which restrict the state when it seeks to deprive a person of his liberty.

Id. at 17. 

However, a new problem evolved. Namely, although the penalties were softened, children were not consistently accorded procedural safeguards to protect their constitutional rights. “Juvenile Court history has again demonstrated that unbridled discretion, however benevolently motivated, is frequently a poor substitute for principle and procedure.” Id. at 18. Further, “Under our Constitution, the condition of being a boy does not justify a kangaroo court.” Id. at 28. 

Since Gault, the juvenile justice system has sought to balance the tension between swiftly rehabilitating delinquent children in a quasi-civil justice system, while providing the constitutional rights and procedural safeguards of a criminal prosecution. Thus, a juvenile delinquency proceeding is neither criminal nor penal in nature, and the objective is to protect and rehabilitate the juvenile. Maricopa County Juvenile Action No. JV127231, 183 Ariz. 263, 265, 902 P.2d 1367, 1369 (App. 1995); In re Miguel R., 204 Ariz. 328, 338, ¶ 36, 63 P.3d 1065, 1075 (App. 2003)(“We reiterate that rehabilitation is the purpose of disposition following an adjudication of delinquency.”). The Rules of Criminal Procedure do not apply to juvenile proceedings because such proceedings are not strictly criminal in nature. Any application of the criminal rules to a juvenile is premised on concepts of due process, equal protection, and fairness, and not upon the belief that rules governing prosecution of adults should apply. Rather, the criminal rules serve only as a familiar vehicle to achieve due process ends. Maricopa County Juvenile Action No. JV‑508488, 185 Ariz. 295, 915 P.2d 1250 (App. 1996).


Thus, under Juvenile Rule 6, an adjudication hearing shall be as informal as the requirements of due process and fairness permit, and shall proceed generally in a manner similar to the trial of a civil action before the court sitting without a jury. See McKeiver v. Pennsylvania, 403 U.S. 528 (1971)(juveniles not entitled to jury trial). The juvenile court has broad dispositional discretion over a delinquent juvenile under A.R.S. § 8-341. But under A.R.S. § 8-207, an adjudication of delinquency may not be deemed a conviction of a crime, impose any civil disabilities ordinarily resulting from a conviction, or operate to disqualify the juvenile in any civil service application or appointment. Accordingly, an adjudication of delinquency is not a criminal conviction that would empower the juvenile court to sentence a juvenile offender to incarceration in the county jail. Maricopa County Juvenile Action No. J‑85871, 120 Ariz. 154, 584 P.2d 618 (App. 1978) 
The separate and comprehensive statutory and procedural system applicable to persons under the age of eighteen is a classification based upon the obvious difference between the maturity of adults and children. Maricopa County Juvenile Action No. J-81405-S, 122 Ariz. 252, 255-256, 594 P.2d 506, 509-510 (1979). Thus, “due process does not necessarily require that the state always treat juveniles in the same manner as adults.” JV-111701 v. Superior Court, 163 Ariz. 147, 150, 786 P.2d 998, 1001 (App. 1989). Rather, the State’s interest in preserving and promoting the welfare of minors “is served, as a whole, by the juvenile court system.” Id. at 151, 786 P.2d at 1002. The State has a parens patriae interest in preserving and promoting the welfare of the child, which makes a juvenile proceeding fundamentally different from an adult trial. David G. v. Pollard, 207 Ariz. 308, 313, ¶ 23, 86 P.3d 364, 369 (2004), quoting Martin v. Schall, 467 U.S. 253, 263 (1984). Thus, for example, since a juvenile is not similarly situated to persons tried, convicted, and sentenced as adults, he has no right to credit for time served in juvenile detention against his commitment to secure care. Cochise County Juvenile Delinquency Action No. JV95000239, 186 Ariz. 234, 921 P.2d 34 (App. 1996). 

One hallmark of the juvenile justice system is the insistence that the system operate speedily. Philosophically, as any parent knows, consequences must be imposed swiftly in order to properly rehabilitate unacceptable behavior. And, as a practical matter, time is of the essence in a system where the court loses jurisdiction upon a child’s eighteenth birthday. 
 Thus, a juvenile’s interest in speedy justice is paramount. Both the legislature and the courts have emphasized the importance of reaching a prompt final disposition in juvenile actions. Time periods for taking an appeal are short, and juvenile appeals must be given precedence over all other actions except extraordinary writs or special actions. In re Alton D., 196 Ariz. 195, 197, ¶ 8, 994 P.2d 402, 404 (2000). In Alton D., this Court noted a juvenile’s speedy appeal right can be rendered meaningless without a deadline for restitution claims. “Requiring victims to file their claims for restitution within a reasonable deadline, after which the order of disposition becomes final and subject to appeal, thus directly furthers the significant interest in reaching a prompt, final resolution of juvenile actions.” Id. at ¶ 10. Permitting post-adjudication proceedings that result in significant delays in juvenile appeals vitiates this policy, to the detriment of both juveniles and victims. 

In State ex rel. Romley v. Superior Court, 172 Ariz. 109, 113, 834 P.2d 832, 836 (App. 1992), the court of appeals held that the juvenile court was not authorized to continue a transfer hearing for six months to see if the juvenile could be rehabilitated. The court explained the juvenile speedy justice rule embodied a policy of expeditiously resolving transfer cases. “In light of this policy and of the rule’s express restrictions on continuances, we do not believe that the supreme court intended to give the juvenile court discretion under Rule 14 to delay making a transfer decision and to place the juvenile on what amounted to probation for a period of six months.” Id. 

This presents the juvenile court with a conundrum – the system must operate very swiftly but still allow for sometimes protracted procedural safeguards. In some instances, these goals become mutually exclusive. To provide juveniles every single procedural safeguard provided to criminal defendants may deprive them of speedy juvenile justice. And, ensuring speedy juvenile justice may deprive some juveniles of the benefit of the painstaking and protracted procedures that protect certain constitutional rights. How are we to strike the right balance? 

This, then is the context of resolving the issue at hand. First, do juveniles have a right to collateral review proceedings akin to criminal post-conviction proceedings? And, second, if so, when and how should such proceedings be conducted so as to ensure speedy juvenile justice in this context? 
B.
The court of appeals exceeded its authority in remanding the case to the juvenile court for a post-adjudication, mid-appeal evidentiary hearing to determine Juvenile’s claim of ineffective assistance of counsel because neither Title 8 nor the Juvenile Rules permit or provide for post-adjudication delinquency proceedings to determine a juvenile’s claim of ineffective assistance of counsel, but instead provide only for expeditious juvenile appeals. 

The court of appeals evidently found, correctly, that it could not consider on appeal the extraneous documents attached to Juvenile’s opening brief in support of his claim of ineffective assistance of counsel. The court of appeals thus remanded the matter to the juvenile court for “such proceedings as it deems appropriate to enable it to rule on any motions made by the parties regarding the above matters.” (Exhibit 2.) 
As noted in the jurisdictional statement, infra, there are two issues that must be determined here, namely, timing and procedure. First, when, precisely, should collateral review proceedings be conducted – before the appeal, in the middle of the appeal, or after the appeal? Second, regardless of when such proceedings are conducted, which rules govern such proceedings? 

In its appellate answering brief, the State argued that regardless of the facts, Juvenile failed to raise a cognizable claim for relief as a matter of law TA \l "State v. Donald, 198 Ariz. 406, 410 P.3d 1193 (App. 2000)" \s "Donald" \c 1 . The State asked the court of appeals to rule on the merits of the legal claims and only then, if necessary, remand the matter to the juvenile court for proceedings consistent with the court’s ruling. To the extent that Juvenile’s ineffectiveness claim is not clear from the record an appeal, any remand for a determination of this issue must occur after the appeal – not in the middle of it. See In re Jorge D., 202 Ariz. 277, 281-282, ¶¶ 21-24, 43 P.3d 605, 609-10 (App. 2002) TA \l "In re Jorge D., 202 Ariz. 277, 43 P.3d 605 (App. 2002)" \s "In re Jorge D." \c 1 (case remanded to juvenile court for expedited evidentiary hearing on Miranda and voluntariness issues after appeal); Maricopa County Juvenile Action No. JV-501010, 174 Ariz. 599, 852 P.2d 414 (App.1993) TA \l "Maricopa County Juvenile Action No. JV-501010, 174 Ariz. 599, 852 P.2d 414 (App.1993)" \s "JV-501010" \c 1 (remanded to determine voluntariness of confession); Maricopa County Juvenile Action No. JV-110720, 156 Ariz. 430, 752 P.2d 519 (App.1988) TA \l "Maricopa County Juvenile Action No. JV-110720, 156 Ariz. 430, 752 P.2d 519 (App.1988)" \s "JV-110720" \c 1 (remanded to determine voluntariness of plea with respect to restitution). 
Again, in the foregoing cases, the court of appeals made a ruling on the legal issue and only then remanded the matter to the juvenile court for proceedings not inconsistent with its ruling – and expressly provided that afterwards, the appeal rights set forth in the juvenile rules shall apply. In other words, the court decided the appeal; it did not suspend the appeal and remand for collateral proceedings that could supplant the appeal. Further, once the court of appeals decides the appeal, either party may then seek review in the Arizona Supreme Court under Rule 107, Rules of Procedure for the Juvenile Court. The court of appeals erred in remanding this matter to the juvenile without first deciding the appeal. 

Next, as to the procedure, in remanding the matter to the juvenile court it appears that the court of appeals is asking the juvenile court to make a determination regarding whether Juvenile has raised a colorable claim of ineffective assistance of counsel. In criminal post-conviction proceedings, this is indeed a determination that must be made by the trial court. See Rule 32 TA \s "Rule 32" .6(c), Ariz. R. Crim. P. ( TA \l "Rule 32.6(c), Ariz. R. Crim. P." \s "Rule 32.6(c), Ariz. R. Crim. P." \c 4 requiring the trial court to determine whether a colorable claim has been raised and either summarily dismiss post-conviction proceedings or set an evidentiary hearing). But if the court of appeals intends that the juvenile court rule on both the legal and the factual issues in determining whether there is a colorable claim for relief and then determine an appropriate remedy, this leads to another problem. Namely, regardless of the scope of the juvenile court’s determinations,  the court’s order in essence directs the juvenile court to conduct a collateral review proceeding that may supplant this appeal, contrary to law. Neither Title 8 nor the Rules of Procedure for the Juvenile Court provide for mid-appeal collateral review proceedings to determine a juvenile’s claim of ineffective assistance of counsel, but instead provide only for expeditious juvenile appeals.

In general, the Rules of Criminal Procedure are inapplicable to juvenile proceedings. Maricopa County Juvenile Action No. JV-508488, 185 Ariz. 295, 299, 915 P.2d 1250, 1254 (App. 1996). And in particular, Rule 32 TA \s "Rule 32" , Ariz. R. Crim. P., does not apply to the juvenile court. State v. Berlat, 146 Ariz. 505, 508, 707 P.2d 303, 306 (1985). In Berlat, this Court explained that neither Criminal Rule 32 nor Civil Rule 60(c) governed a juvenile’s right to a delayed appeal; rather, juveniles must seek such relief under Rule 16(a), Rules of the Supreme Court. The Court later promulgated Rule 29, Rules of Procedure for the Juvenile Court, to clarify the juvenile court’s authority to consider motions for delayed appeal. In re Victor P., 190 Ariz. 354, 356, 947 P.2d 928, 930 (App. 1997); see now Rule 108(B), Rules of Procedure for the Juvenile Court. The juvenile rules do not provide for any other form of relief available under Criminal Rule 32. Thus, in criminal cases ineffective assistance of counsel claims must be raised in Rule 32 proceedings and not on direct appeal. State v. Spreitz, 202 Ariz. 1, 3, 39 P.3d 525, 527 (2002). But in juvenile cases, claims of ineffective assistance of counsel are properly raised on appeal. See Maricopa County Juvenile Action No. JV-511576, 186 Ariz. 604, 925 P.2d 745 (App. 1996). 

Similarly, Criminal Rule 24.1 and 24.2, governing motions for new trial and motions to vacate judgment, do not apply to the juvenile court. In Maricopa County Juv. Action No. JS-1109, 26 Ariz.App. 518, 549 P.2d 613 (1976), the Arizona Supreme Court held there are no provisions in the juvenile rules authorizing the filing of a motion for new trial. And in Yavapai County Juv. Action No. J-9365, 157 Ariz. 497, 501-02, 759 P.2d 543, 647-48 (App. 1988), the court of appeals held because the juvenile rules do not provide for a motion for new trial, the juvenile’s opportunity to attack the juvenile court’s findings and their sufficiency lies in his direct appeal.  

Appeal from a final order of the juvenile court is specifically authorized by A.R.S. § 8-325 and Juvenile Rules 103-108. Collateral review proceedings are not. In contrast, both appeals and collateral post-conviction proceedings are specifically provided for in criminal proceedings under Title 13 and the Arizona Rules of Criminal Procedure. See A.R.S. § 13-4231, et seq., and Rule 32, Ariz. R. Crim. P., governing post-conviction relief, and A.R.S. §§ 13-4031, et seq. and Rule 31, Ariz. R. Crim. P., governing criminal appeals. The criminal rules also specifically provide for various post-verdict motions. See, e.g., Rule 24.1, Motion for New Trial; Rule 24.2, Motion to Vacate Judgment. Clearly, if such proceedings were intended to be available in juvenile delinquency proceedings, they would be provided for in Title 8 and in the juvenile rules. They are not. 

There are two reasons for this. First, as explained in the Introduction, infra, a juvenile’s interest in speedy justice is paramount. Both the legislature and the courts have emphasized the importance of reaching a prompt final disposition in juvenile actions. See In re Alton D., 196 Ariz. 195, 197, ¶ 8, 994 P.2d 402, 404 (2000); see also State ex rel. Romley v. Superior Court, 172 Ariz. 109, 113, 834 P.2d 832, 836 (App. 1992). Here, it must be noted that regardless of how the juvenile court proceeds, realistically, it is highly unlikely that the court will be able to conclude these proceedings by February 18, 2010. The court of appeal’s order was issued January 12, 2010, and to the extent that the parties choose to file motions and to the extent that such motions result in an evidentiary hearing requiring the attendance of witnesses, this would obviously take more than a month to conclude. In the criminal context, Rule 32 proceedings can take years to conclude. 

Second, as explained in the Introduction, infra, juveniles are not afforded the same collateral remedies as are provided in criminal cases because a juvenile is not subject to the same penalties as an adult or juvenile charged in criminal court. With respect to claims of ineffective assistance of counsel, the prejudice prong of the Strickland
 test must be considered in light of the fact that the juvenile justice system does not involve criminal penalties or any kind of determinate sentencing scheme. 
It must further be noted that the juvenile rules provide for collateral relief only in dependency, guardianship and termination of parental rights proceedings – not delinquency proceedings. See Juvenile Rule 46(E)(authorizing motions to set aside judgment in dependency proceedings similar to motions under Civil Rule 60); Juvenile Rule 36 (providing that rules under Part III of the juvenile rules govern procedures in dependency, termination of parental rights and Title 8 guardianship cases, and that these rules should be interpreted in a manner designed to protect the best interests of the child, giving paramount consideration to the health and safety of the child). The dependency rules and the delinquency rules were created to govern two distinct types of hearings in the juvenile court, and are no more fungible than are the Arizona Rules of Criminal Procedure and the Arizona Rules of Civil Procedure. 

Neither the juvenile court nor the court of appeals is authorized to effectively amend the Juvenile Rules by applying civil or criminal rules to delinquency proceedings. This Court has the exclusive power to make rules regarding all procedural matters in any court. Inferior courts may not supplement, annul, or supersede this constitutional power and may not amend a rule of procedure created by this Court. Maricopa County Juvenile Action No. JV131701, 183 Ariz. 481, 482-483, 904 P.2d 1305, 1306-07 (App. 1995). 

In Maricopa County Juvenile Action No. JV131701, the court of appeals held that former Juvenile Rule 19.2, allowing telephonic testimony in dependency or termination of parent rights hearings, could not be applied to a delinquency proceeding:
Because the subject of telephonic testimony in juvenile court is covered by Rule 19.2, and because Rule 19.2 intentionally fails to include delinquency cases among those in which the juvenile court has authority to permit telephonic testimony, we cannot “interpret” Rule 19.2 as authorizing the juvenile court to permit telephonic testimony in delinquency cases. Rule 19.2 must be amended before telephonic testimony can be permitted in delinquency cases.

Id. at 482, 904 P.2d at 1306 (App. 1995). Although that rule was later repealed, the new rule governing telephonic testimony appears only in Part III of the Juvenile Rules, and is still applicable only to dependency, guardianship, and parental termination hearings. See Juvenile Rule 42 (“Upon the court's own motion or motion by a party, the court may permit telephonic testimony or argument or video conferencing in any dependency, guardianship or termination of parental rights hearings.”). Likewise, Rule 46(E) applies only to dependency proceedings and not to delinquency proceedings. 

The court of appeals is authorized under Rule 103(c), Rules of Procedure of the Juvenile Court, to “suspend, supplement, or vary the requirements of Rules 88 through 93,
 and may substitute any other appropriate order of proceedings[.]” But the court of appeals cannot effectively amend the juvenile rules by either applying dependency or criminal rules to delinquency proceedings or ordering collateral review proceedings with no procedural or statutory underpinnings. 

Finally, it must be noted that Juvenile Rule 103(F), authorizing juvenile court proceedings during the pendency of an appeal, provides:

During the pendency of an appeal, the juvenile court may proceed within its legal authority on an issue remaining before it or newly presented to it to the extent (1) the appellate court has specifically authorized or directed the juvenile court to rule on the issue; (2) the juvenile court’s ruling on the issue would be in furtherance of the appeal; (3) applicable statutory law or judicial rule confers continuing jurisdiction on the juvenile court; (4) the juvenile court’s ruling on the issue would not legally or practically prevent the appellate court from granting the relief requested on appeal; . . . . 

Here, the court of appeals has ordered the juvenile court to conduct collateral review proceedings and make rulings that will not only supplement the appeal, but could supplant the appeal itself. What if the juvenile court finds that counsel was ineffective and orders a new trial? Is that a final, appealable order? Or, must the State conduct a new trial and only then seek review? What if the juvenile court finds that counsel was not ineffective? Presumably, Juvenile will have new issues to raise on appeal and the State will need to answer to those issues. Realistically, this appeal cannot simply resume. And, before that determination is even made, what rules apply in reaching any determination of ineffectiveness of counsel? Who has the burden of proof? Criminal Rule 32 provides a structure for such claims, but Rule 32 does not apply to the juvenile court. 

This confusion speaks to the underlying problem – the juvenile court is not authorized to conduct collateral review proceedings, is not accustomed to conducting such proceedings, and has no administrative procedures in place to do so. Neither the parties nor the juvenile court will have any clear idea how to proceed pursuant to the court of appeals’ order. Yet this process of remanding appeals back to the juvenile court for findings on possible ineffective assistance of counsel claims could become the new standard for effective representation in juvenile appellate matters. Such collateral, mid-appeal proceedings will only slow down the entire juvenile appellate process – contrary to the express mandate of this Court that juvenile appeals be conducted expeditiously.  
In Gault, supra, the United States Supreme Court did not reach the issue of whether a state was required under the Federal Constitution to proved appellate courts or a right to appellate review at all, but noted: 
As the present case illustrates, the consequences of failure to provide an appeal, to record the proceedings, or to make findings or state the grounds for the juvenile court's conclusion may be to throw a burden upon the machinery for habeas corpus, to saddle the reviewing process with the burden of attempting to reconstruct a record, and to impose upon the Juvenile Judge the unseemly duty of testifying under cross-examination as to the events that transpired in the hearings before him.
Id. at 58. Here, juveniles are most assuredly accorded the right to an appeal – and a very swift appeal at that. This Court has held repeatedly that a juvenile’s right to appeal replaces all forms of collateral review. This new practice of remanding matters, mid-appeal, to the juvenile court for collateral review saddles the appellate review process with the burden of attempting to apply apples to oranges and to swiftly decide that which cannot be swiftly decided. It is simply unworkable. 
V.
Conclusion

The State submits that Juvenile’s sole remedy is his expeditious juvenile appeal. Collateral review akin to criminal post-conviction relief currently has no place in juvenile court. And, if it is to have a place in juvenile court, then it is up the legislature and this Court to provide both the substance and the procedure for such review. This issue must be determined so that further delinquency proceedings, as well as appellate review of these proceedings, can be conducted in a lawful, consistent, and speedy manner. 

For all these reasons, the State asks this Court to accept jurisdiction, vacate the court of appeals’ order remanding this matter to the juvenile court, and rule that the juvenile court is not authorized to conduct such proceedings. Should this Court determine the juvenile court is authorized to conduct such proceedings, the State asks this Court to clarify when such proceedings are to be conducted, and under which rules. 
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�The State has filed, along with this petition, a motion that the record on appeal and the additional items listed in the court of appeals’ docket be transmitted to this Court. 


� Strickland v. Washington, 466 U.S. 671, 687 (1984); see also Maricopa County Juvenile Action No. JV-511576, 186 Ariz. 604, 925 P.2d 745 (App. 1996)� TA \l "Maricopa County Juvenile Action No. JV-511576, 186 Ariz. 604, 925 P.2d 745 (App. 1996)" \s "JV-511576" \c 1 �, applying Strickland� TA \s "Strickland" � test context of juvenile court transfer proceeding� TA \l "Strickland v. Washington, 466 U.S. 671, 687 (1984)" \s "Strickland" \c 1 �s. 





� Actually, now, Rules 103-108. 
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