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1.
STATEMENT OF THE CASE AND FACTS


Appellee Eric W. (“Eric”) was charged with three counts of sexual assault and one count of kidnapping, all class 2 felonies. These charges arose on July 16, 2009, when Eric, age 12, and three codefendants lured the 8-year-old victim into a shed by promising her gum, restrained her, and took turns raping and abusing her. The victim had fresh injuries to her genital and anal area. Eric admitted he touched the victim’s vagina and tried to penetrate it with his penis. Eric, the codefendants, and the victim were all Liberian refugees. Eric was advised of the charges and denied them. The court reviewed the police report, found probable cause to believe Eric committed the offenses, and ordered that he remain detained. (Item Nos.1, 3, 8; Exhibit 1.) 
The court ordered a competency evaluation at Eric’s request. (Item Nos. 4 5, 6, 7, 9.) The State filed an amended petition charging Eric with three counts of sexual assault, three counts of sexual conduct with a minor, and one count of kidnapping, all class 2 felonies, and also requested a transfer hearing. (Item Nos. 10, 11, 12.) Eric was not advised of the amended petition or transfer request because of the competency proceedings. (Item Nos. 13, 14.) 
Dr. Ramirez opined that Eric was competent to stand trial. (Report by Julio Ramirez, Ph.D., dated 9/14/09 at 4.) Dr. Raney opined Eric was incompetent but could be “brought to a state of competence within the statutory time limit of six months.” (Report by John H. Raney, M.D., dated 9/10/09 at 5.) On September 24, 2009, the parties agreed Eric should be ordered into restoration. Judge McClennen found Eric was incompetent but likely to be restored within the statutory time limit, ordered that Eric participate in the restoration program, and appointed a guardian ad litem (“GAL”). (R.T. 9/24/09 at 4, 7; Item Nos. 19, 20, 22.) The Restoration Services Authorization form stated, “Effective / Term Date 9/28/09.” (Item No. 21.) 
On November 16, 2009, Dr. Allen reported Eric, now 13, was incompetent but there remained a substantial probability he would become competent within the time limit. (Restoration Assessment dated 11/16/09.) On November 23, 2009, Eric disagreed there was a substantial probability that he would be restored, but acknowledged “that’s up to the doctor at this point. We don’t have any other information to indicate otherwise.” (R.T. 11/23/09 at 5.) Judge McClennen found Eric was incompetent but there remained a substantial probability that he would become competent within the time limit. (Id. at 6.) When the GAL objected, Judge McClennen stated:

[U]ntil I get some psychological expert that gives an opinion that he’s not restorable within the time period, I’m going to have to go with the psychological expert that says that he is restorable. . . . I’ve already made the determination that he’s restorable and he’s in restoration. 

(Id. at 25-26.) Judge McClennen set the next restoration review for January 7, 2010, set a review of detention in 30 days, and asked Dr. Allen to prepare a new report in 30 days. He further advised that he would no longer preside over Eric’s case due to judicial rotation. (Id. at 47-52; Item Nos. 30, 31.) 

On December 18, 2009, Dr. Allen reported Eric had made substantial progress since beginning with the restoration program, and opined there was a substantial probability he would become competent in the statutory time frame. (Restoration Assessment dated 12/18/09.) On December 22, 2009, Commissioner Smith ordered that Eric remain detained and affirmed the restoration review set for January 7, 2010. Eric agreed that the January 7 hearing was his “60-day hearing.” (R.T. 12/22/09 at 6; Item No. 43, 44.) 
On January 7, 2010, Commissioner Smith noted Dr. Allen had reported that Eric was incompetent but there was a substantial probability that he would become competent within the statutory time frame. Eric agreed to abide by Dr. Allen’s report and asked to remain in the restoration program. Commissioner Smith found Eric was incompetent but there was a substantial probability that he would be restored to competency, and set another 60-day review hearing. (R.T. 1/7/10 at 5-6.)  Eric was released from detention. (Id. at 20-26; Item Nos. 44, 46.)

On March 3, 2010, Dr. Allen reported Eric was receiving restoration services twice per week, and that restoration specialist Eric Smedley had reported that Eric had a factual knowledge of most of the information to be considered competent, but had not learned all his constitutional rights and was still trying to comprehend the trial process. (Restoration Assessment dated 3/3/10 at 4.) Dr. Allen opined Eric was still incompetent but had made substantial progress in learning the information necessary to be considered competent. He reported that Eric had made limited progress since the last evaluation and had regressed in some areas, but noted that Eric “may not have made his best effort in this assessment.” (Id. at 6.) 
Dr. Allen further noted that Eric was referred for restoration services on September 28, 2009 and had received more than five months restoration services; “The 180-day period of restoration services will soon elapse.” (Id.) Dr. Allen opined that “there is not substantial probability the juvenile can be restored/educated to mental competency within the statutory period,” but “[t]here is reasonable probability the juvenile may learn the necessary information with an extension of services for an additional 60 days beyond the 180-day limit.” (Id. at 7.)

On March 8, 2010, Commissioner Smith noted that the GAL, who was not present, had objected to extending the restoration period. (R.T. 3/8/10 at 4.) The State indicated that Smedley was available by telephone, and avowed that Smedley believed Eric would become competent within two months. The State asked the court to extend the restoration period for two months. (Id. at 4-5.) Eric objected at length. (Id. at 5-9.) Commissioner Smith ruled as follows:
I completely understand what you’re arguing, however, I think I’m going to take the restoration progress as a whole rather than breaking it down into segments as requested by [Eric]. I’m going to take Dr. Allen at his word in that [Eric] has made substantial progress and find that it is sufficient, couple[d] with his recommendation that there is a reasonable probability that [Eric] may become competent if services are extended for an additional 60 days. So it is ordered extending . . . mental health and competency services for an additional 60 days beyond the 180-day limit. . . . I’ll direct that a report be prepared at the end of 60 days, a final report, outlining the progress [Eric] has made and whether or not he is deemed competent to go forward in this case.
(Id. at 12-13.) 
The State asked that Smedley be present during the next evaluation, and Eric argued this should be left up to Dr. Allen. (Id. at 14.) Commissioner Smith noted the next evaluation was not for another 60 days, “minimum”, and that Eric could file a short response to the State’s oral motion if, after speaking to the Dr. Allen, he wished to object. (Id. at 14-15.) Eric noted the 180-day restoration order expired on March 25th, querying, “so that 60 days would be from that time; is that correct?” (Id. at 15.) Commissioner Smith stated “[t]hen we’ll do 60 days from March 25 . . . .” (Id. at 15.) The clerk set the date for June 7, 2010, and Commissioner Smith asked for the following week. The clerk set the dated for June 14, 2010. (Id. at 15-16; Item Nos. 47, 48.) Eric offered no objection to this date.
That is, until April 26, 2010, when Eric filed a motion to accelerate the review hearing because the 240-day restoration order would expire on May 22nd. Only then did he complain that the hearing was set 23 days beyond the expiration of the restoration order and that Dr. Allen’s last report must be filed 14 days before the 240th day, by May 8th. The court set a hearing for May 20th. (Item Nos. 49, 50.)  

On May 20th, Dr. Allen appeared telephonically. Eric argued the final hearing must be held before the expiration of the 240-day restoration period, and the final report must filed 14 days before that deadline. He noted the deadline was May 22nd, a Saturday. (R.T. 5/20/10 at 3-5.) Commissioner Smith stated, “I’m not sure I read [the statute] as literally as you do in terms of I think that the restoration period . . . is limited to what, 240 days, but I’m not sure that the hearing has to be within 240 days.” (Id. at 5.) The State agreed: 

I believe that [the statute] allows for restoration to occur up to the 240 days, but frequently, the Court has set hearings because the State does have until the 240th day to see if the juvenile is found to be competent and then the State has the ability to then get the report and request a hearing after that. So I don’t believe the statute mandates a hearing . . . within the [240 days] . . . it doesn’t seem like that would be practical to do. 

(Id. at 5-6.)


Eric protested the report had to be filed 14 days before the expiration of the restoration order. Dr. Alan noted there was no current report because the hearing was set for June 14th. (Id. at 7.) Commissioner Smith agreed the restoration order expired on May 22nd. The GAL asked whether Dr. Allen could provide an oral report over the phone. Commissioner Smith noted that even if he could do so, any ensuing evidentiary hearing would still fall beyond the expiration of restoration. (Id. at 9-11.) Dr. Allen stated, “I have not evaluated [Eric] since the 30th of March, and I cannot venture an opinion as to his competency at this time.” (Id. at 12.) He added that when he last saw Eric, he felt Eric was not competent and he had concerns about Eric’s ultimate competency. “[B]ut I think it would be appropriate for me to do an evaluation in a timely manner prior to this determination.” (Id.) 
Eric acknowledged the statutes do not expressly require that the competency determination be made before the restoration order expires, but argued since they do require that a report be filed 14 days before expiration, the determination must likewise be made before then. (Id. at 13.) He reasoned that since the last report said he was incompetent, that determination was final. (Id. at 14.) Moreover, even if Dr. Allen evaluated him now and found him competent, there was no time for a hearing before May 22nd. (Id. at 16.) Commissioner Smith asked whether Eric was seeking the extraordinary remedy of dismissal for the failure to timely file a report, and Eric clarified he was asking that Dr. Allen now give a report based on his last evaluation. Commissioner Smith observed that the statutes contemplate a 240-day restoration period and thus a final decision based on an evaluation conducted 60 days ago did not comply with the statutes, either. (Id. at 18-20.)

The State argued that Eric did not object when the court set the final hearing for June 14th, well after the expiration of the additional 60 days, and had waived any objection in waiting over six weeks to do so. Further, it would be inconsistent to provide for a 240-day restoration period yet cut into this time by at least a month by requiring that a report be filed and a hearing held before the expiration of 240 days. The State noted the court’s policy of allowing restoration to proceed for the full 240 days and only afterward reviewing a final report and holding a final hearing. (Id. at 20-22.) 

The GAL said she was “shocked” when the hearing was set so far beyond the limit. When Commissioner Smith noted the GAL was not then present, the GAL explained she spoke to defense counsel, who told her of the date; she thought counsel told her that he had objected to the date. Eric waffled: “I’ve looked at the record, I don’t remember.” (Id. at 23-24.) He explained the issue was whether Smedley should be present at the next evaluation and “that wasn’t followed up because Dr. Allen said it was no big deal and so I said, you know, that was fine.” (Id. at 24.) 

Dr. Allen explained he understood the statute to mean that a report must be filed 14 days before the expiration of the initial 180-day restoration order, and the court could then expand restoration an additional two months. He was not sure the 14-day requirement applied to the expanded period of 240 days. (Id. at 27.) Commissioner Smith ordered that Dr. Allen evaluate Eric the next day. (Id. at 28.) Commissioner Smith asked how much time the parties needed to review the report and prepare for a hearing; Eric stated, “June 14th will be fine as long as I get the report beginning of June, that should be all right.” (Id. at 29.) Commissioner Smith noted she would lose the case on June 8th due to judicial rotation. (Id. at 34; Item Nos. 51, 52, 54.) 


Dr. Allen evaluated Eric on May 21st, and submitted his final report on May 28th. He opined Eric was competent:

Since the onset of restoration services on 9/28/09, the juvenile has made substantial progress in learning the necessary information to be considered competent. He has some mild deficiency with decision making and reasoning in apply[ing] this information to hypothetical situations, but I believe he is able to consult with his attorney to assist him in these areas.

I am not convinced he made his best effort in this assessment. He gave a number of incorrect responses to questions on this examination that were answered correctly during the previous examination on 3/30/10. (This examination was attended by the restoration specialist, Eric Smedley. Mr. Smedley continues to report the juvenile has mastered all the information necessary to be deemed competent and he is able to retain this information between sessions. 

(Restoration Assessment dated 5/28/10 at 6-7.) 

On June 14th, Judge Hicks indicated she read Dr. Allen’s report opining that Eric was competent. (R.T. 6/14/10 at 4.) Eric objected to the submission and consideration of Dr. Allen’s report because it was untimely. He argued the final report must be filed 14 days before the expiration of the 240-day restoration order and that since Commissioner Smith did not make any new findings at the last hearing, her determination in March that he was incompetent was the only finding still in effect. (Id. at 5-8.) He further represented that Dr. Allen had testified telephonically on May 20th that Eric remained incompetent:
Dr. Allen testified telephonically that at that point he would still find based on what he had done, he had done one evaluation since the 60-day extension, but at that point, that the Juvenile was still incompetent, he would have to say that he – the Juvenile was still incompetent. 

(Id. at 8.) 

The State countered that Dr. Allen actually avowed that he could not venture a guess as to whether Eric was competent, and the court had consistently found that Eric was incompetent but restorable. The State agreed Eric had to be, and had been, restored within 240 days. Judge Hicks queried, “[W]here’s the order within 240 days that shows he was restored and is now competent?” (Id. at 12.) The State acknowledged there was no judicial finding of competency, but Dr. Allen opined in his final report that Eric was competent. The State argued the statutes provided for a 240-day restoration period and Eric’s restoration was terminated after 240 days. Moreover, the statutes authorize a 60-day extension beyond the original 180 days; logically, if the final report and competency hearing must be held before the expiration of 60 days, then restoration would not, in fact, be for an additional 60 days. The State concluded that Eric waived any issue of timeliness of either the report or the hearing by failing to object in March when the hearing was set for June 14th. (Id. at 13-15.)
Eric disagreed with Dr. Allen’s opinion, and argued the statutes require that the final report and determination of competency be made before the expiration of the maximum term of 240 days. (Id. at 23-26.) He denied waiving any timeliness issues since he did file a motion “in plenty of time for the Court to set a hearing, which it did, and to notify, and it is actually up to – I mean, the court administration or court liaison with the mental health experts, that send them notices of new hearings and whether that was done or not is not to go against . . . Eric.” (Id. at 26.)
Judge Hicks ruled as follows:

The maximum term of a restoration order under the statutes is 240 days. A.R.S. § 8-291.10(A) TA \l "A.R.S. § 8-291.10(A)" \s "A.R.S. § 8-291.10(A)" \c 2 (4) says a report shall be filed; shall, not may, shall be filed, 14 days before the expiration of the maximum term of the restoration order. The report was not filed 14 days before the maximum term of 240 days. Therefore, under A.R.S. § 8-291.08(D) TA \l "A.R.S. § 8-291.08(D)" \s "A.R.S. § 8-291.08(D)" \c 2 , the Court shall dismiss the matter with prejudice and shall initiate civil commitment proceedings if appropriate. 

(Id. at 26-27; Item No. 55.) 


The State timely appealed, and this Court has jurisdiction pursuant to A.R.S. § 8-235, and Rules 103, 104, Rules of Procedure for the Juvenile Court. 
2.
ISSUES PRESENTED

A.
Whether the juvenile court erred in finding that the final report – opining that Eric is now competent – was not timely filed 14 days before the expiration of the 240-day restoration order, in concluding that Eric was therefore not restored to competency within the statutory time frame, and in dismissing the delinquency proceedings with prejudice? 

B.
Whether, even assuming any time limits were violated, Eric invited any error and waived any objection by failing to timely object when the court set a hearing past the deadline? 
3.
ARGUMENT

A.
The juvenile court erred in finding that the final report – opining that Eric is now competent – was not timely filed 14 days before the expiration of the 240-day restoration order, in concluding that Eric was therefore not restored to competency within the statutory time frame, and in dismissing the delinquency proceedings with prejudice. 

i. Standard of review. 

Although this Court will ultimately decide whether the juvenile court abused its discretion by finding Eric incompetent and dismissing the petition, this Court reviews de novo issues that involve interpretation of the juvenile competency statutes. In re Wilputte S., 209 Ariz. 318, 320, ¶ 10, 100 P.3d 929, 931 (App. 2004). TA \l "In re Wilputte S., 209 Ariz. 318, 100 P.3d 929 (App. 2004)" \s "Wilputte S." \c 1  The primary goal in construing a statute is to determine and give effect to legislative intent. This Court looks first to a statute’s language and strives to interpret the statute so as to give it a fair and sensible meaning. If reasonably practical, a statute should be explained in conjunction with other statutes to the end that they may be harmonious and consistent. When statutory language is subject to differing interpretations, this Court must consider the consequences of alternative statutory constructions to see what light they shed on the proper interpretation of the statute. Id. In exercising its discretion, the juvenile court may not misapply the law or a legal principle. In re Erika V., 194 Ariz. 399, 400, ¶ 2, 983 P.2d 768, 769 (App. 1999). TA \l "In re Erika V., 194 Ariz. 399, 983 P.2d 768 (App. 1999)" \s "Erika V." \c 1 
ii. The statutes.  
The pertinent portions of the relevant juvenile competency statutes are as follows. “Incompetent” means a juvenile who does not have sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding or who does not have a rational and factual understanding of the proceedings against him. A.R.S. § 8-291(2) TA \l "A.R.S. § 8-291(2)" \s "A.R.S. § 8-291(2)" \c 2 . If the court initially finds the juvenile is incompetent but may be restored, the court shall order that the juvenile undergo an attempt at restoration to competency. A.R.S. § 8-291.08(C) TA \l "A.R.S. § 8-291.08(C)" \s "A.R.S. § 8-291.08(C)" \c 2 . If the court initially finds that the juvenile is incompetent and there is no substantial probability that he or she may be restored to competency within 240 days, the court “shall dismiss the matter with prejudice and shall initiate civil commitment proceedings, if appropriate.” A.R.S. § 8-291.08(D) TA \s "A.R.S. § 8-291.08(D)" . This is the statute Judge Hicks cited when she dismissed the case. 
A restoration order is valid for 180 days from the date of the initial finding of incompetency or until one of the following occurs, whichever occurs first: (1) the restoration program submits a report that the juvenile has regained competency or that there is no substantial probability that the juvenile will regain competency within the period of the order; (2) the charges are dismissed; or (3) the juvenile reaches 18 years of age. A.R.S. § 8-291.09(F) TA \l "A.R.S. § 8-291.09(F)" \s "A.R.S. § 8-291.09(F)" \c 2 . Next, A.R.S. § 8-291.10(A) TA \s "A.R.S. § 8-291.10(A)"  provides:

The mental health expert who consults with the restoration program shall submit a written report to the court before any hearing that is held pursuant to this section. The clerk of the court shall seal and file the original report. The mental health expert shall provide a copy of the report to the defense attorney for redaction. Within twenty-four hours after receiving a copy of the report, the defense attorney shall provide copies of the redacted report to the state and the court. A report shall be filed as follows:

1. Every sixty days.

2. Whenever the mental health expert believes the juvenile is competent to proceed.

3. Whenever the mental health expert believes that there is no substantial probability that the juvenile will regain competency before the expiration of the order for participation in a competency restoration program.

4. Fourteen days before the expiration of the maximum term of the restoration order.
(Emphasis added.) 
Under A.R.S. § 8-291.10(C) TA \l "A.R.S. § 8-291.10(C)" \s "A.R.S. § 8-291.10(C)" \c 2 , the court may hold a hearing regarding a juvenile’s progress toward competency on the request of the prosecutor, the defense attorney or the GAL. Under A.R.S. § 8-291.10(D) TA \l "A.R.S. § 8-291.10(D)" \s "A.R.S. § 8-291.10(D)" \c 2 , the court shall hold a hearing to determine the juvenile’s progress towards regaining competency: (1) on the court’s own motion; (2) on receipt of a report that is submitted by the restoration program pursuant to subsection (A); and (3) not less than three months before the juvenile’s eighteenth birthday. This statute is does not direct the court to make the final competency determination before the expiration of the restoration order. 
The only statute that expressly incorporates the requirement in subsection (A)(4) that a report be filed 14 days before the expiration of the restoration is A.R.S. § 8-291.10(F) TA \l "A.R.S. § 8-291.10(F)" \s "A.R.S. § 8-291.10(F)" \c 2 , which provides that the initial 180-day order may be extended for 60 days based on the report filed 14 days before the expiration of that initial order:
If at a hearing based on a report that is filed pursuant to subsection A, paragraph 4 of this section [i.e., fourteen days before the expiration of the restoration order] the juvenile court finds that the juvenile has not been restored to competency but that the juvenile has made substantial progress toward restoration to competency, the court may extend the restoration program period for an additional sixty days for good cause if the court determines by clear and convincing evidence that further participation will lead to restoration to competency. 

Finally, A.R.S. § 8-291.10(H) TA \l "A.R.S. § 8-291.10(H)" \s "A.R.S. § 8-291.10(H)" \c 2  provides:

If at a hearing that is held pursuant to subsection C or subsection D, paragraph 1 or 2 [i.e., on receipt of a report submitted by the restoration program] of this section the court finds that the juvenile is incompetent to proceed and that there is not a substantial probability that the juvenile will regain competency within two hundred forty days after the date of the original finding of incompetency, the court shall dismiss the charges with prejudice and shall initiate civil commitment proceedings, if appropriate. 

This provision does not require that the final determination be made before the expiration of 240 days. 
iii. The requirement that a report be filed 14 days “before the expiration of the maximum term of the restoration order” applies only to the initial 180-day restoration order. The juvenile court misapplied the law in finding that it also applies when the restoration order is extended 60 days. 
When determining the legislature’s intent, this Court begins with the plain meaning of the statute; when a statute is clear and unequivocal, it is determinative of the statute's construction. In re Hyrum H., 212 Ariz. 328, 331, ¶ 17, 131 P.3d 1058, 1061 (App. 2006) TA \l "In re Hyrum H., 212 Ariz. 328, 131 P.3d 1058 (App. 2006)" \s "Hyrum H." \c 1 . A plain reading of A.R.S. § 8-291.10(A) TA \s "A.R.S. § 8-291.10(A)" (4) in conjunction with A.R.S. § 8-291.10(F) TA \s "A.R.S. § 8-291.10(F)"  reveals that the legislature intended that a report must be filed 14 days before the expiration of the maximum term of the initial restoration order – valid for 180 days pursuant to A.R.S. § 8-291.09(F) TA \s "A.R.S. § 8-291.09(F)"  – so that the court can extend the existing restoration order for an additional 60 days, if warranted. But the legislature did not mandate that a report be filed 14 days before the expiration of this additional 60 days. 
This was not an oversight nor is it a mystery. Since no further extensions of restoration treatment are possible after 240 days, there is no need for the court to consider a final competency report before the expiration of the restoration program. Moreover, it would be illogical to provide an additional 60 days of restoration treatment but require that this period be cut by half so as to allow time for a report and a possibly lengthy contested competency hearing, all before the additional 60 days expire. Such a scheme is internally inconsistent and at odds with clear restoration time limits – an initial term of 180 days that may be extended an additional 60 days.  

Therefore, Judge Hicks misapplied the law in finding that the final report was not timely filed 14 days before the expiration of the extended 240-day restoration program period and dismissing the case with prejudice. 
iv. Even if the report was untimely, dismissal with prejudice is permitted only when the court finds the juvenile is incompetent and not restorable within 240 days. The juvenile court never made such a finding and thus misapplied the law and exceeded its authority in dismissing the delinquency proceedings with prejudice. 
Judge Hicks also erred because even assuming the final report was untimely, the extreme sanction of dismissing the delinquency proceedings with prejudice is not authorized by law. All the statutory provisions requiring dismissal with prejudice are predicated on a finding that the juvenile is not competent and not restorable within 240 days or before the juvenile’s eighteenth birthday. See A.R.S. § TA \l "A.R.S. § 8-291.10(G)" \s "A.R.S. § 8-291.10(G)" \c 2 § 8-291.08(D) and 8-291.10(G),(H).  TA \s "A.R.S. § 8-291.08(D)" 

 TA \s "A.R.S. § 8-291.10(H)" 
Significantly, Judge Hicks cited A.R.S. § 8-291.08(D) TA \s "A.R.S. § 8-291.08(D)"  as authority for dismissing the case with prejudice, but that statute provides, “If the court initially finds that the juvenile is incompetent and there is no substantial probability that the juvenile will be restored to competency within two hundred forty days, the court shall dismiss the matter with prejudice and shall initiate civil commitment proceedings.” (Emphasis added.) There is no mistake as to this statute’s intent; indeed the legislature clarified that such cases must be dismissed with prejudice after this Court held that such cases could be dismissed without prejudice. See In re Charles B., 194 Ariz. 174, 978 P.2d 659 (App. 1999); TA \l "In re Charles B., 194 Ariz. 174, 978 P.2d 659 (App. 1999)" \s "Charles B." \c 1  Laws 2000, Ch. 107, § 2. But this statute obviously does not apply to this case, because here the court initially found that Eric was incompetent but there was a substantial probability that he could be restored in 240 days – and placed him restoration under A.R.S. § 8-291.08(C) TA \s "A.R.S. § 8-291.08(C)" . The court later extended the 180-day order to 240 days pursuant to A.R.S. § 8-291.10(F) TA \s "A.R.S. § 8-291.10(F)" . 
The court did not initially – nor did it ever – find that Eric was incompetent and could not be restored within 240 days. Rather, the court consistently found there was a substantial probability that Eric would be restored. And in fact, Dr. Allen opined in his final report that Eric was competent, and his final evaluation was performed within 240 days – although, as explained above, it did not need to be. Judge Hicks misapplied the law and/or abused her discretion in dismissing the case with prejudice instead of deciding whether Eric was competent. 
v. The time limits for restoration orders do not serve to limit the time for making the final competency determination, and the court misapplied the law and exceeded its authority in dismissing the delinquency proceedings with prejudice without making a substantive finding that Eric remained incompetent after 240 days in the restoration program.  
Finally, the issue raised time and again in this case is whether the restoration time limits serve simply to limit the time a juvenile may be ordered to participate in restoration to no more 240 days, or whether they also limit the time in which the juvenile court must conclude often complex competency proceedings. Commissioner Smith held it was the former, and that the final competency determination could be made within a reasonable time after the restoration order expires. Judge Hicks held it was the latter and dismissed the proceedings with prejudice based on finding only negatives – no timely report and no finding that Eric was restored – without ever making a finding about Eric’s competency. Judge Hicks got it wrong. 
The juvenile statutes require the court to hold a hearing to determine the juvenile’s progress toward regaining competency “on receipt of a report that is submitted by the restoration program,” A.R.S. § 8-291.10(D) TA \s "A.R.S. § 8-291.10(D)" (2), and “not less than three months before the juvenile’s eighteenth birthday.” A.R.S. § 8-291.10(D)(3). They also require that a restoration report be filed 14 days before the expiration of the maximum term; again, the State believes this refers to the initial 180-day order. They prescribe that reports be filed at 60-day intervals, and that the court hold hearings after receiving such reports. However, they do not provide a deadline for holding such hearings. A.R.S. § 8-291.10(A) TA \s "A.R.S. § 8-291.10(A)" (1), (B)(2); compare, Rule 11.5(a), Ariz. R. Crim. P. TA \l "Rule 11.5(a), Ariz. R. Crim. P." \s "Rule 11.5(a), Ariz. R. Crim. P." \c 4  (directing the court to hold a hearing within 30 days of a report being submitted). 
But nowhere do the statutes direct the court to make the final competency determination before the expiration of the restoration order. Nor do they prescribe a remedy for an untimely report or hearing. Clearly, the legislature could have provided such measures. Again, it is absurd to provide for an additional 60 days of restoration but require that this period be cut by half – if not more – so as to allow time for a report and a possibly lengthy contested hearing. Such an internal inconsistency flies in the face of the clear mandate that the initial restoration period may continue for a maximum of 180 days, but may, in the court’s discretion, be extended by 60 days. See State v. Ceja, 113 Ariz. 39, 43, 546 P.2d 6, 10 (1976) TA \l "State v. Ceja, 113 Ariz. 39, 546 P.2d 6 (1976)" \s "State v. Ceja" \c 1 (rule putting 30-day limitation on confinement within a mental health facility does not place a time limit on holding competency hearings). 
There is no case law precisely on point controlling this issue. However, Nowell v. Superior Court, 219 Ariz. 399, 199 P.3d 645 (App. 2009) TA \l "Nowell v. Superior Court, 219 Ariz. 399, 199 P.3d 645 (App. 2009)" \s "Nowell" \c 1  – as well as the case law and legislative amendments that followed – is instructive. There, the trial court ruled that the criminal 21-month restoration period begins anew with every new finding of incompetence and that it had implied authority to toll the time when the defendant was not actually in restoration. This Court disagreed: 
[W]e find the statutes mean what they say. If a defendant has not regained competency within twenty-one months of the original finding of incompetency, no further attempts at restoration are allowed. At that point the options available to the trial court are to dismiss the charges without prejudice, appoint a guardian, or order the institution of civil commitment proceedings.

Id. at 406, ¶¶ 21, 199 P.3d at 661. This Court also disagreed that the trial court had implied authority “to toll the time or start anew the clock because it makes sense to do so given that the realities of litigation sometime result in justified delays.” This Court noted that unlike the criminal speedy trial rule, the competency statutes and rules do not expressly provide for excluding time or specifically define what time may be excluded. “The legislature clearly specified how long restoration efforts should be allowed to continue-twenty-one months.” Id. at 22.   TA \s "Nowell" 

This Court noted that at the last hearing held after the defendant had been in restoration more than 20 months, the court did not find that the defendant was competent. Thus: 
In other words, less than a month remained for restoration treatment. No one argues that this time was sufficient for additional restoration treatment. Therefore, as a matter of law, we can conclude that as of that time there was no substantial probability that Nowell TA \s "Nowell"  would regain competency within twenty-one months after the date of the original finding of incompetency. 

Id. at 407, ¶ 26, 199 P.3d at 662 (emphasis added). This Court added: 

Because we count the time from November 2004, when Nowell TA \s "Nowell"  was originally found to be incompetent, to July 2006, before any appellate proceeding commenced, we need not consider whether the time the issue was pending before this court counts toward the twenty-one month time limit.
Id., n. 4. This Court concluded that under these circumstances, the trial court had no authority to order further restoration efforts. “The plain language of these provisions requires that restoration efforts must end within twenty-one months of the original finding of incompetency.” Id. at 27.  TA \s "Nowell"  

Three points must be made about Nowell TA \s "Nowell" . First, Nowell concerned the length of time a criminal defendant can be ordered to participate in restoration treatment and whether any tolling provisions applied to this time. Here, there is no dispute regarding whether Eric could remain in restoration beyond the maximum 240 days; the record is very clear that restoration terminated after 240 days. And although in Nowell this Court appeared to include the time of the final hearing in its calculations, this Court noted there was no argument that the remaining time, less than a month, was sufficient for additional restoration treatment. Unlike Eric’s case, in Nowell there was no final report, based on an evaluation made before the expiration of the restoration order, that the defendant was, in fact, competent. 

Second, the adult competency statutes and rules were amended after this Court decided Nowell TA \s "Nowell" . The legislature amended A.R.S. § 13-4515(B) to provide: “The court shall only consider the time a defendant actually spends in a restoration to competency program when calculating the time requirements pursuant to subsection A of this section.” (Emphasis added.) Accordingly, the Arizona Supreme Court amended Rule 11.5(e), Ariz. R. Crim. P. TA \l "Rule 11.5(e), Ariz. R. Crim. P." \s "Rule 11.5(e), Ariz. R. Crim. P." \c 4  to provide: 

Calculation of time. The court shall only consider the time a defendant actually spends in a restoration to competency program when calculating the time requirements pursuant to subsection A of A.R.S. § 13-4515.

Additionally, it must be noted that the criminal competency rule provides that a competency hearing must be held within 30 days after the expert reports have been submitted to the court. Rule 11.5(a), Ariz. R. Crim. P. TA \s "Rule 11.5(a), Ariz. R. Crim. P."   The juvenile competency scheme has no such provision and requires simply that the court hold a hearing upon receipt of a report.
Third, in State v. Silva, 222 Ariz. 457, 216 P.3d 1203 (App. 2009) TA \l "State v. Silva, 222 Ariz. 457, 216 P.3d 1203 (App. 2009)" \s "Silva" \c 1 , this Court explained that the procedures for restoration efforts, including the 21-one month limit, were explicitly enacted to comply with Jackson v. Indiana, 406 U.S. 715, 730-31 (1972), holding that indefinite commitment of a defendant due to incompetency to stand trial violates equal protection and due process. Jackson held only that when an incompetent defendant cannot attain competency in a reasonable time, the State must either institute the civil commitment proceedings or release the defendant. Id. at 461, ¶ 17, 216 P.3d at 1206. This Court held that Silva’s claim of error, namely, that his proceedings were fatally flawed by the absence of a valid finding of competency after a 21-month period, conflated the authority to order restoration treatment with the authority to determine competency: “The twenty-one month limit in the statute and rule governing competency proceedings applies only to restoration treatment orders during an accused's incompetency, not the superior court's authority to determine competency. Id., ¶ 18 (emphasis added).  TA \s "Silva" 
Here, likewise, the 240-day limit in the juvenile competency statutes applied only to restoration treatment during Eric’s incompetency, not the juvenile court’s authority to determine Eric’s competency. Eric completed 240 days of restoration and was not unlawfully subjected to treatment beyond that time limit.  And, Dr. Allen reported that Appellant was competent – based on an evaluation he conducted before the restoration order expired. The final report was not untimely because A.R.S. § 8-291.10(A) TA \s "A.R.S. § 8-291.10(A)" (4) applies only to the expiration of the initial 180-day order. But even if it was untimely, this still had no effect on the court’s ability to determine Eric’s competency. Further, the remedy for an untimely filed report is clearly not a dismissal with prejudice. In Eric’s case, such a dismissal can only be entered pursuant to A.R.S. § 8-291.10(H) TA \s "A.R.S. § 8-291.10(H)"  upon a finding that the juvenile is incompetent and there is not a substantial probability that the juvenile will regain competency within 240 days of the initial incompetency. Judge Hicks never made such a finding, nor is such a finding supported by the record. 
Therefore, this Court should vacate Judge Hicks’ order dismissing the delinquency proceedings with prejudice, and remand the matter for a final determination on Eric’s competency. 
B.
Even assuming any time limits were violated, Eric invited any error and waived any objection by failing to timely object when the court set a hearing past the deadline.

In State v. Silva TA \s "Silva" , 222 Ariz. 457, 216 P.3d 1203 (App. 2009), the defendant cited Nowell TA \s "Nowell"  in arguing the court had no authority to determine that he was competent because he had been subjected to more than 32 months of restoration treatment. He contended, like Eric, that his proceedings were fatally flawed because there was not a valid finding that he had been restored to competency after a 21-month cumulative period. This Court disagreed: 
Silva TA \s "Silva" , unlike Nowell TA \s "Nowell"  who challenged the efforts to continue restoration treatment and then filed a special action (citation omitted), never objected to the competency proceedings or to the orders which found him competent to stand trial. He did not challenge the superior court's authority to determine his competency to stand trial, whether by a motion to dismiss or special action, and never challenged the fact that he had spent cumulatively more than twenty-one months in restoration treatment. As a result, we only examine the issue for fundamental error. 

Id. at 460, ¶ 11, 216 P.3d at 1206. See also In re J.G., 196 Ariz. 91, 93, ¶ 11, 993 P.2d 1055, 1057 (App.1999) TA \l "In re J.G., 196 Ariz. 91, 993 P.2d 1055 (App.1999)" \s "J.G." \c 1 (no lack of notice where juvenile and counsel were participants in an ongoing process and knew the court would consider a variety of means, including JIPS, to allow his return home); State v. Dorsey, 115 Ariz. 250, 254, 564 P.2d 939, 943 (App. 1977) TA \l "State v. Dorsey, 115 Ariz. 250, 564 P.2d 939 (App. 1977)" \s "Dorsey" \c 1 (where court has failed to hold a necessary Rule 11.5 hearing, the matter should be promptly called to its attention as soon as possible by counsel). 

Here, Eric was present on March 8th when the court stated “[t]hen we’ll do 60 days from March 25 . . . .” (R.T. 3/8/10 at 15.) He was also present when the clerk set the date for June 7th, the court asked for a later date, and June 14th was selected. Eric offered no objection to that date and did not then argue that the court had to determine his competency before the expiration of the additional 60 days. He waited six weeks before offering any such objection. Moreover, at the May 20th hearing, the GAL said she was “shocked” at the date, and that Eric told her of the date and that he had objected to it. Thus, it is very clear that Eric knew of the supposed time violation long before he filed his motion. Further, Eric did not object at the May 20th hearing to meeting with Dr. Allen the next day for the final assessment, and when the court asked how much time the parties needed to review the report and prepare for a hearing Eric stated, “June 14th will be fine as long as I get the report beginning of June, that should be all right.” (R.T. 5/20/10 at 29.) Yet, on June 14th, Eric objected to the submission of the report and to any new findings regarding competency. 
As in Silva TA \s "Silva" , Eric failed to timely challenge the supposedly untimely report and competency hearing, let alone seek special action relief or a stay to prevent Dr. Allen from conducting the supposedly untimely evaluation or to challenge the court's authority to determine his competency. If Eric wished to dispute Dr. Allen’s opinion, he should have requested a contested competency hearing. Instead, he sought dismissal with prejudice based on the supposed violation of a phantom deadline, as well as by misrepresenting Dr. Allen’s opinion supposedly made telephonically on May 20th that he was not competent. In fact, Dr. Allen stated at that hearing that he could offer no opinion. Eric invited and has waived any issue of timeliness issues by failing to object to the hearing set – in open court – beyond the 240-day period. 
3.
CONCLUSION

For all these reasons, the State asks this Court to reverse the juvenile court’s order dismissing the delinquency proceedings with prejudice, and remand the matter to the juvenile court for further proceedings. 
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