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DIRECT EXAMINATION
Kea Vick
Depaty Maricopa Connly Attorney

General Goals for Direet

A.

B
C
D.
E

F.

Identify your worst €nemy at trial ~ not the Jjudge, ot the defense, not the
Jjury — the worst enemy of your case is confissiop. Your direct
examinations must remove confusion and clearly leave the Jury with the
understanding that the defendant is guilty,

Tell the story of the case,

Advance your theme of the cass,

Create memorable images for your jury to use during deliberations.
Attack the defense theory of the cage.

Admit physical evidence to Support your theory of the casa,

Obstacles 10 Overcome in Direct

A.

You - Lawyers get in the way of their witnesses more often than not. This
leads to a disjointed presentation that may get the necessary elements intg
the record, but does little to persuade the jury that the defendant ought to
be convicted, is immediately forgettable, and worst of all, may lead to
more confusion then it resolves

Method of Presentation — The question and answer method of telling a
story is stilted and hard to follow, Jt is not a procedure that “nopmal®

format discussed above, the Rules of Evidence also hamper the attorney’s
ability to tell a cohesive story. Often facts and details “normat peaple



would want to complete & story cannot pe admittad because they are
prejudicial or irrelevant (at least tp the judge.) The Rules of Bvidence

Objections — Imagine trying to tell a story to someone who has never
heard it before while Someone else is constantly interrupting saying that

confusion is obvioys, Objections can be 2 buge barrier to effective
communication and clarity, but some objections ~ like foundatiog car,
belp you add additional important information and some - like narrativa —
have almost no power to hurt your case,

One witness at g time, please — The fuct that you can only question ope
witness at & time and that usually those witnesses will bs gone after they
leave the stand requires the skillful advocate to carefully determine the
proper order of witnesses to attempt to present al] of their testimony as gpe
compelling story. The challenge is further complicated by witness
schedules - work, vacation, training, babysitting obligations, illness, eqc
which rarely correspond to your timing

Il Presenting the Compelling Direct \

A,

to avoid putting on witnesg just because they are in the police report. If
they don’t advance the story, they have the potential to do more harm than
good —don’t use them, If they add just a little Piece to the story, get them
to that piece and be done with them. Just because you put them op the
stand does not mean you have to talk abouyt everything they did that day,

Plan your Direct — A compelling direct examination does not “ust

happen.” It requires thorough preparation and organization, Preparing in



C.

Three Pass Method - The three pass method allows you to fully develop a
witness® story in a way that directly combats many of the obstacles to
effective diract examinations discussed above. Most importantly it aliows
You to repeat the witpess® story af least three tirpes while adding new

I First Pass— Allow the witness to give an overviey of their
testimony. The witness i aliowed to tali thejr Story in a cohesive,
easily understandab]e manner.

3. Third Pass - Repeat the witnegs’ story using physical evidence and
demonstrations.

Presentation
1. Positioning in the Courtroom ~ You have the burden of proof, To
meet that burden your Jury must be able to hear the witness.

during your direct exam and standing will help you achieve that
control. Sitting for some portions of the direct may be appropriats
in some specific Situations, but the most important work should be
done from your feet

ha

Use of Notes — Unlike an Opening statement, attempting to conduct
an effective direct without aay notes is ill-advised, The direct js

3. Content of your Questions — Obviously the Rules of Evidence have
some guidance on the types of questions you can ask. A few of the
key issues for direct exam are the following:



0o idea if ke or she was unable to see due to the darkmess, the sight
issue, or both. Whep your question includes “and/or” you may be



d. Short questions — Short open-ended qQuestions on direct wi
avoid the problems of Compourd questions, confising questiops,
and questions that draw excessive attention to the attomey.

e. Simple Language - If you review our list of obstacles, you'jl
note that you, the lawyer, are the first ope. The Words you use i

another type of lawyer Speak. Examples ara Phrases like “to the
best of your knowledge™ ang “what, if enything  Such phrases
add nothing to the question and frequently rob the question of

prior felony convictions of the witness, “unsympathetic" victims
(such as a prostitute who is raped by a “Johg*), previous lies to
police, etc, The issue you'll want to consider is when to present

the jury hears in your direct, but you don’t want to tajnt the witnegs
unnecessarily before the jury haseven had g chance to judge the
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Iv, Foundation [ssues

A

Foundation Scripts Pros and Cons
Use of pre-prepared Scripts to admit ceitain pieces of evidence can pe
effective, but only if they are uged during your preparation for your direct

Key foundational issues for bhysical evidence
1. The record needs to lnow what we are doing as does the jury.
“Officer, I'm showing you exhibit 1.

I

Can the witnegs identify it? “Do you recognize it?"
3. “Whatis it?”

4, Why should we believe this witness? “How dg You recognize it7"

or “How do you know it js =



5. For photos, videos, diagrams, etc — “Does jt fairly and accurate]y
show isin the or video) the scene, the house, the
crash, the defendant, the roadway, ete

6. For diagrams - Some details - “Ts it to scale?” “Will it assist you
in expleining your testimony?"

7. For audie tapes — Who is on the tape? *“Do you recognize the
voices on the tape?” “How?™ “Houw do you know their vojce?”
“Were you part of this conversation?” — etc depending on the facts
of the case.

Refreshing Recollection

impairment during the FSTs, etc. Thisis why you’ll want the police
report marked as an exhibit in every triel. While little “foundation” is
needed to do this, you'll want the Jury to know what the witness Is using.
Use the same steps listed ebove even though you won't admit it. A typical
exchange might look lilce (his

“What was the licepse plate number?*
1 don’t remember jt exactly.”

“Is there something you could reviey that would refresh your memory?”
“Yes, my report in this case

“Officer, I'm showing you what hag been marked as Exhibit 1. Do you
recognize it?"

ﬂYesﬂ

“What is t?"

“This is my departmental report that I prepared for this incident

“Did you complete this report shortly after your investigation that night7"
G“Yes,l

*Did you write that report when these events were still fesh in your
mind?" :

S‘Yes“

“Directing your attention to Page 7, about half way down the page. Does
that refresh your memory as to the license plate number?”

{SYES.H

“Please hand me the report and tell the jury what the license plate was on
the defendant’s car,”

“Arizona plate KTY-NOR_”
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to get statements in under Rule 803(5)), but they may be usafy]
information for the Jjury to have depending on the specific facts of your
case. Always keep in mind that ¥ou are trying your case tg g jurynottoa
lew professor sg Just because you're not technically required to laya

Chain of Custody

3. Keep in mind that defect in the chain of custody goes to the
weight not the admissibility of the evidence.

Handling Evidence

2. Asking to approach the witness — discuss with the judge before the
trial,

3 Lay the Recessary foundation with the witness,

4, Admit the evidence - Ng magic phrases — “State moyes for the
admission of Exhibit X » . will do nicely,



where ever jt is done, it should be a face-to-face meeting where you cap giza up
the witness and gauge their reactions ¢o what you are saying.

A Telling the Truth

case, but having your witness minimize their own conduct js not going to
help. This goes for our officers as wel] as civilians — we dop’ need



You may not have tie t0 go over every direct exam question you plag to
asl, but there are some critical things you need to “practice” before the
exam begins.

For civilian witnesses you'll want to conduct at least e few minytes
of your direct with them to get them used to the question and
answer method of geiting information. Explain where you are

not to “stage” what happened, it is to be sure the witness
understands what you are asking them o do,

If a witness is making statements that are different than any prior

staternents, confront them ahqus the inconsistencies and find out
why they are different. Often Youll find out that the officers

Courtroom.

D.  Specific Issues to Discuss

L.

witness will testify? If not, you'll want 4o tell them what to .
What is the probability of continuances? Will there be delays after
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b

the witness geis to the courtroom? I you have a system il
Maricopa County - case transfer — that will need some
explanation.

Inadmissible Areas = You must cover any areas that the Witness is
precluded from discussing. Some typical examples include prior
convictions of the defendent, previous DUT arrests, opinjons of

intoxication in a DU case, probation or parole status, previous

Explain the problems with guessing or speculating and why they
should not do it.

"I don’t know” and “I dop’t remember” are not the same thing -
make sure the witness knows the difference and why it is

witness just does not know. “T don’t know”, “T couldn’t see that"
“I don't remember”, and “No” are al] better answers depending on
what js true in your case,

If estimates of time or distance are important discuss it before trial,
Some people are terrjble at estimating time and distances, Herea
demonstration of time and/or distance may be helpful and
necessary. You won’t know if Yyou don’t discuss it with your
witness in advance,

The rule of exclusionr— what it means and what they must do 1o
comply with it.

& Shorts are bad and are specifically prohibited in some
courirooms. This may be a surprise to your civilians and your
officers in the summer.

Il



b. Revealing clothing - low cut tops, tank tops, muscle shirts, efe,
do not convey the seriousness warranted in a crimina! trial,
Encourage your witnesses to wear long slesve, clean shirts and
professional length skirts or paats.
¢. Officers — Unjforms are always appropriate, Generally, telling
officers to wear what they wear on duty is safe - exceptions may
. Beed to be made for undercover officers
d. Remind witnesses that thejr demeanor — good or bad ~ i3 on
display anytime they are in or near the courthouse, Jurors will
form powerful imprassions about people based on the way they
behave outside the courtroom Demeanor is also important during
direct and cross. Being plib or flippant on direct will t=1i the jury
the witness does not care. Being aggressive on cross wili make the
witness appear to be biased to your side. It will also ook
unprofessional.

Hostile Witnesses

Whether they are friends and family of the defendant, recanting victims, or
witnesses who just don’t want to ba bothered with a trial, you will have to
deal and effectively handle hostile witnesses, Professionalism is the key.
Treat the witness professionally, regardless of how they are treating you,
and you will find that in most cases you can still effectively present thejr
testimony daspite. their hostility. To be sure, there will be times when you
will have to come on strong to confront the hostility — just be sure it does
not become a personal battle. The hostile witness could be anyone you are
calling to the witness stand, Below are some of the more frequent types.

1. Doctors end other non-law enforcement experts — although doctors
and other experts are not generally hostile to the facts of your case,
Some are very hostile ahout having to give up their time to testify.
They do not understand why they can't give an affidavit ora
deposition outside the courtronm to spare them from having to
come to trial. Be sympathetic to their position. Understand that
their time is valuabfe. Explain to them that you will work with
them and the court to. get them o and off the stand as quickly as
possible. If you show them You care about not wasting their time,
they will be much easier ty dea] with.

2, Co-defendants
Proper use of co-defendants is a subject fora completely separate
cless, A few things to keep in mind - they are not your friends —
you have purchased their testimony with a plea egreement angd you
will have to justify that to the jury eventually. Record your
interviews with them in case they change their story when they are
face-to-face with the defendant Tell them you are going to discuss
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their plea deal and their priors with ther and explain why that is
necessary,

Recanting Witnesses

This is another topic that should be studied in its own course for
prosecutors who have yge recanting witnesses frequently. In
Arizona, since Prior incopsistent Statements can be used as
substantive evidence, jt is generally more important to get the
recanting witness on the stand than it is to get the witess to tall the
truth. Usually, once & witness has recantad thejr story, they are not
going back to the tnrth, There are circumstances where a
relationship goes south or some other event happens that makes the

Springing this type of information on a witness jn the courtroom is
one sure way to have a perfactly willing witness become instantly
hostile.
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