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I.  
PREINDICTMENT DELAY: DUE PROCESS UNDER FIFTH AMENDMENT
A.
Distinguished from Speedy Trial 
A person's Sixth Amendment right to a speedy trial does not attach until an indictment has been returned or a complaint has been filed and a magistrate has found that probable cause exists to hold the person to answer before the superior court. This is the well-established law in Arizona. State v. Medina, 190 Ariz. 418, 420-421 (App. 1997)(where defendant is arrested and released without charge soon thereafter, the right to a speedy trial does not attach because no charge is outstanding). Thus, Rule 8, Ariz. R. Crim. P., does not apply to pre-indictment delay issues. State v. Lemming, 188 Ariz. 459, 461 (App. 1997). Both federal courts and Arizona courts have consistently held that the constitutional right to a speedy trial does not protect a defendant against preindictment delay. See, e.g., United States v. Loud Hawk, 474 U.S. 302, 311-12 (1986); United States v. Marion, 404 U.S. 307, 320-21 (1971); State v. Williams, 183 Ariz. 368, 379 (1995); State v. Lee, 110 Ariz. 357, 361 (1974); State v. Medina, 190 Ariz. 418, 420 (App.1997). 
· See AZ Brief, Revised, Speedy Trial

B.
Test
“Separate and apart from any speedy trial rights [guaranteed under the Sixth Amendment], ‘the Due Process Clause has a limited role to play in protecting against oppressive delay.” State v. Lemming, 188 Ariz. 459, 462, (App. 1997), quoting United States v. Lovasco, 431 U.S. 783, 789 (1977); see also State v. Broughton, 156 Ariz. 394, 397 (1988). “Under [United States v.] Marion, [404 U.S. 307 (1971),] actual prejudice is necessary to establish a due process violation, and intentional delay by the prosecution to gain a tactical advantage would require dismissal of the charges.” Lemming, 188 Ariz. at 462. Accordingly, “Arizona courts have interpreted Marion and Lovasco to require that a defendant show intentional delay by the prosecution to obtain a tactical advantage, and actual and substantial prejudice as a result of the delay.” Id. 
For pre-indictment delay to violate due process, a defendant must show that (1) the delay was intended to gain a tactical advantage or to harass him, and (2) the delay actually and substantially prejudiced him. Proof of prejudice is generally a necessary but not sufficient element of a due process claim, and the due process inquiry must consider the reasons for the delay as well as the prejudice to the accused. Under the two-pronged test of Lovasco, as interpreted by the lower courts, it will be extremely difficult for a defendant to prevail on a due process claim. State v. Dunlap, 187 Ariz. 441, 450 (App. 1996), citing States v. Lovasco, 431 U.S. 783, 790 (1977). 

Note, some federal circuit courts and the courts of other states use a balancing test which places the initial burden on the defendant to demonstrate actual prejudice, after which the court must balance the defendant's prejudice against the government's justification for delay. See Howell v. Barker, 904 F.2d 889, 895 (4th Cir.1990); see also, e.g. United States v. Bartlett, 794 F.2d 1285, 1289 (8th Cir.1986) (same); State v. Higa, 74 P.3d 6, 9-10 (Haw.2003) (same); State v. Brazell, 480 S.E.2d 64, 68–69 (S.C.1997) (same); State ex rel. Knotts v. Facemire, 678 S.E.2d 847, 856 (W.Va.2009) (same). But Arizona courts are bound by decisions of the Arizona Supreme Court and have no authority to overturn or refuse to follow its decisions. State v. McPherson, 228 Ariz. 557, 563, ¶ 16 (App. 2012), citing State v. Long, 207 Ariz. 140, ¶ 23 (App. 2004). Accordingly, any changes to the test for determining whether a defendant is entitled to dismissal of charges because of preindictment delay is in the exclusive purview of the Arizona Supreme Court.
C.
Prejudice

A defendant has a heavy burden to prove that pre-indictment delay caused actual prejudice; the proof must be definite and not speculative. To make a showing of actual and substantial prejudice, it is not enough to show the mere passage of time nor to offer some suggestion of speculative harm; rather the defendant must present concrete evidence showing material harm. The length of the delay is not determinative of whether there has been a due process violation. State v. Dunlap, 187 Ariz. 441, 450-51 (App. 1996)(defendant failed to establish that 10-year delay from time charge was dismissed without prejudice until it was refiled violated due process because he failed to show delay was intended to gain tactical advantage and that delay actually and substantially prejudiced him). 
The death of a witness alone is insufficient to establish prejudice; it must be shown that: the witness would have testified; the jury would have found the witness credible; and the testimony of the witness would have affected the outcome of trial. State v. Dunlap, 187 Ariz. 441, 451 (App. 1996). See also State v. Lemming, 188 Ariz. 459, 462-463 (App. 1997)(defendant's due process rights were not violated by preindictment delay of 20 months, notwithstanding claim that key witnesses had died or were otherwise unavailable; defendant failed to allege or demonstrate that State intentionally delayed to gain tactical advantage and failed to show that missing testimony was not available from a substitute source); State v. Medina, 190 Ariz. 418, 421 (App. 1997)(claim defense was prejudiced in DUI case because one of the other people who was in the car with defendant had moved out of state and could not be located was not substantiated where a third person who was also in the car was available to testify); State v. Van Arsdale, 133 Ariz. 579, 582 (App. 1982)(preindictment delay due to continuing investigation did not constitute violation of fundamental due process where the indictment was issued more than 20 months before the expiration of the statute of limitations, the only potential prejudice resulting from the delay was the unavailability of a single witness, and unrebutted evidence showed there was no intention of delay by the prosecution); State v. Torres, 116 Ariz. 377, 379 (1977)(unavailability of a witness, without more, is not enough to establish prejudice). 
Diminished recollection by witnesses does not, by itself, constitute type of substantial prejudice warranting finding of due process violation based on preindictment delay. State v. Dunlap, 187 Ariz. 441, 451 (App. 1996), citing State v. Broughton, 156 Ariz. 394, 398 (1988). 
To show actual and substantial prejudice under federal case law, the defendant's ability to meaningfully defend himself must actually be impaired. United States v. Cederquist, 641 F.2d 1347, 1351 (9th Cir.1981). To establish actual impairment, a defendant must show that a defense witness became unavailable during the delay, that such witness would have testified on the defendant's behalf, the substance of the testimony, and that such testimony is not available through substitute sources. United States v. Bartlett, 794 F.2d 1285, 1289-90 (8th Cir.1986); Cederquist, 641 F.2d at 1351 (ability to meaningfully defend not actually impaired because defendant's briefs reveal that substitutes for lost evidence existed). The detail provided by the defendant must be sufficient for a court to determine whether the missing witness is material to the defense. Bartlett, 794 F.2d at 1290.
D.
Investigative Delay
The Due Process Clause does not permit courts to abort criminal prosecutions simply because they disagree with a prosecutor's judgment as to when to seek an indictment. U. S. v. Lovasco, 431 U.S. 783, 790 (1977). Prosecutors are under no duty to file charges as soon as probable cause exists but before they are satisfied they will be able to establish the suspect's guilt beyond a reasonable doubt; to impose such a duty would have a deleterious effect both upon the rights of the accused and upon the ability of society to protect itself.  Id. at 791. Investigative delay is fundamentally unlike delay undertaken by the State solely to gain tactical advantage over the accused, precisely because investigative delay is not so one-sided. Rather than deviating from elementary standards of fair play and decency, a prosecutor abides by them if she refuses to seek indictments until she is completely satisfied that she should prosecute and will be able promptly to establish guilt beyond a reasonable doubt. Penalizing prosecutors who defer action for these reasons would subordinate the goal of orderly expedition to that of mere speed.  Thus, to prosecute a defendant following investigative delay does not deprive him of due process, even if his defense might have been somewhat prejudiced by the lapse of time. Id. at 795-96; accord State v. Medina, 190 Ariz. 418, 422 (App. 1997).

A defendant who is held in custody for an unreasonable period without being charged may have a claim for a violation of his constitutional rights. If, however, he is arrested and released without charge soon thereafter, the right to a speedy trial does not attach because no charge is outstanding. State v. Medina, 190 Ariz. 418, 421 (App. 1997)(defendant failed to show that preindictment delay of over 2 years between his arrest and his initial appearance was result of intentional delay on part of State to gain tactical advantage, or to show actual and substantial prejudice, both of which are required to establish a due process violation; while one of two women who was with defendant when he was arrested had allegedly become unavailable, defense counsel conceded that the second woman would offer same testimony at trial.) 
The statute of limitations is a defendant's primary protection against stale prosecutions. But in first-degree murder cases, charges may be brought at any time. The due process guarantee of the Fifth and Fourteenth Amendments to the United States Constitution also protects defendants from unreasonable delay. This safeguard, however, is narrower than that provided by statutes of limitation. A person claiming a due process violation must show that the prosecution intentionally slowed proceedings to gain a tactical advantage or to harass the defendant, and that actual prejudice resulted. State v. Lacy, 187 Ariz. 340, 346 (1996)(due process did not require dismissal of murder case on ground of preindictment delay of more than 8 years despite claim of prejudice from lost evidence and assertion that prosecutor had enough information to try defendant some 14 months after the murders, where important piece of evidence was obtained some eight years later, and it was not alleged that delay was intentional). 

A stale investigation in and of itself is not normally violative of due process rights; a defendant invoking the due process clause must demonstrate prejudice above and beyond that which is inherent in the workings of a clogged judicial system. A defendant has a heavy burden to prove that pre-indictment delay caused actual prejudice; the proof must be definite and not speculative. Investigative delay is fundamentally unlike delay undertaken by the government solely to gain a tactical advantage over the accused, and investigative delay does not deprive a defendant of due process, even if his defense might have been somewhat prejudiced by the lapse of time. State v. Broughton, 156 Ariz. 394, 397-398 (1988).

E.
No Right to be Arrested  
There is no constitutional right to be arrested. Hoffa v. United States, 385 U.S. 293, 310 (1966)(law enforcement officers are under no constitutional duty to call a halt to a criminal investigation the moment they have the minimum evidence to establish probable cause, a quantum of evidence which may fall far short of the amount necessary to support a criminal conviction.); see also State v. Carroll, 111 Ariz. 216, 219 (1974)(there is no constitutional right to be arrested before being searched).
The purpose of the statutory duty to arrest under A.R.S. § 11-441(A)(2) is the prompt and orderly administration of criminal justice; this duty does not create an individual right to be arrested. State v. Monaco, 207 Ariz. 75, 80, ¶ 16 (App. 2004). The decision of when to arrest a person is not mandated by statute; the government must be permitted to exercise its own judgment in determining at what point in an investigation enough evidence has been obtained. Id. at ¶ 17. In Monaco, the defendant sold cocaine to an undercover police officer 5 times over a 2-month period. During that time, the officer was not seeking information about other drug dealers, but was simply not ready to arrest the defendant. After the fifth sale, the officer obtained a search warrant for the defendant’s residence and found drug paraphernalia and marijuana, and the defendant was charged for all the offenses. The defendant complained on appeal that the officer’s failure to arrest him after the first offense denied him his due process right to have the trial judge sentence him to a term proportional to his offense, and contended the officer intentionally delayed arresting him in order to gain a tactical advantage during plea bargaining or sentencing. Id., 207 Ariz. at 80-81, ¶ 18. The court disagreed, noting the delay was less than 2 months and this did not deprive the defendant of his right against preindictment delay. “Nor can we conclude that a defendant being convicted of multiple crimes that he or she has committed is the type of prejudice contemplated by the Due Process Clause.” Id. at 81, ¶ 21. 

F.
Due Process and Successive Prosecutions 
In State v. Huffman, 222 Ariz. 416 (App. 2009), the court considered whether successive prosecutions that do not violate double jeopardy may still violate due process. There, after two previous trials ended in hung juries, the trial court denied the defendant's motion to dismiss charges with prejudice on double jeopardy and due process grounds. After rejecting the double jeopardy claim, the court turned to the due process claim. The court found Rule 16.6, Ariz. R. Crim. P., instructive; under Rule 16.6(d), dismissal of a prosecution must be without prejudice to commencement of another prosecution, unless the court order finds that the interests of justice require that the dismissal be with prejudice. Thus, although the trial court has the inherent power to dismiss a prosecution, it may not dismiss an indictment with prejudice absent a finding that the interests of justice require it. In the context of speedy trial violations, courts have concluded that the interests of justice require dismissal with prejudice only when the prosecutor has delayed in order to obtain a tactical advantage or harass the defendant and the defendant has demonstrated resulting prejudice. Id. at 420, ¶¶ 10, 11.
But when considering the interests of justice in the context of pretrial dismissals, trial courts have always had both the flexibility to weigh the competing interests of the State and the defendant, and the authority and discretion to dismiss charges with prejudice when it would be unfair to allow the prosecution to continue. This balancing of interests applies to a motion to dismiss based on successive retrials after hung juries; such a balancing is wholly consistent with and satisfies due process requirements. Id. at 421, ¶ 12. Trial courts are not limited to any specific list of factors in deciding whether a prosecution should be dismissed under the unique circumstances before them; the court's duty is satisfied as long as it has considered the relevant competing interests of the defendant and the State in light of the particular circumstances of each case. Id. at 22, ¶ 15. There, the court concluded a third trial would not be unfair and would serve the interests of justice because it would not be a mere carbon copy of the first two; the State intended to change its case by not introducing a witness from the second trial and instead introducing a presumably more favorable witness, and present new evidence, including a recorded call of the defendant and his brother and testimony from a police officer to clarify an issue raised by other witness. Id., ¶ 16. Finally, the court noted 16.6(d) requires the trial court to state its reasons on the record when granting a motion to dismiss a prosecution with prejudice; the court need not do so when it denies a motion to dismiss.  Id. at 423, ¶ 18.
II.
STATUTE OF LIMITATIONS

Arizona follows the minority view that criminal statutes of limitation are jurisdictional, constituting a limitation upon the power of the sovereign to act against the accused. Under Arizona case law, statutes of limitation are to be construed liberally in favor of the accused and against the prosecution. Once a defendant presents reasonable evidence that a statutory period has expired, the State bears the burden of establishing by a preponderance of the evidence that it has not. Taylor v. Cruikshank, 214 Ariz. 40, 42-43, ¶ 9 (App. 2006). 
Criminal statutes of limitation such as A.R.S. § 13-107 are not based on a fundamental, constitutional right. Rather, statutes of limitation reflect legislative assessments. State v. Neese, 239 Ariz. 84, 88, ¶ 14 (App. 2016)(amendment of “John Doe” indictment after expiration of statute of limitations to identify defendant did not violate defendant's due process rights). Generally, the purpose of a statute of limitations is to protect defendants and courts from the litigation of stale claims. Specifically, a limitations period in a criminal matter protects a person from “charges of long completed misconduct” and, once expired, completely prohibits the state from proceeding against a defendant. Lee v. Superior Court In & For County of Maricopa, 173 Ariz. 120, 123 (App. 1992), quoting State v. Fogel, 16 Ariz.App. 246, 248 (1972).
A defendant can waive the protection of the limitations period under the statute by pleading guilty. Despite any jurisdictional implications, the statute of limitations remains an affirmative defense, which may be waived. State v. Banda, 232 Ariz. 582, 584, ¶ 8 (App. 2013). A statute of limitations reflects a legislative judgment that, after a certain time, no quantum of evidence is sufficient to convict. And that judgment typically rests, in large part, upon evidentiary concerns – for example, concern that the passage of time has eroded memories or made witnesses or other evidence unavailable. Such evidentiary concerns evaporate when a defendant admits as part of a guilty plea that he or she had committed the offense. And that policy justification does not implicate subject matter jurisdiction because it does not involve the court's statutory or constitutional power to hear and determine a particular type of case, but instead only creates a legislative presumption that the State would be unable to prove a defendant's guilt beyond a reasonable doubt. Id. at 585, ¶ 10. 

In order to raise a colorable claim of ineffective of counsel based on counsel's failure to raise statute of limitations defense before allowing defendant to enter a plea agreement, the defendant must allege he would not have entered the plea agreement had he known a statute-of-limitations defense might have been available. State v. Banda, 232 Ariz. 582, 585, ¶¶ 12-13 (App. 2013)(no colorable claim where plea agreement provided for dismissal of 4 other charges of sexual conduct and sexual abuse, 3 of which clearly would not have been barred by statute of limitations). 
A.     Crimes with No Time Limit

Under A.R.S. § 13-107(A), the following prosecutions may be commenced at any time:
· Any homicide or conspiracy to commit homicide that results in the death of a person;

· Any offense that is listed in chapter 14 (sex crimes) or 35.1 (sexual exploitation of children) and that is a class 2 felony; 
· Any violent sexual assault pursuant to § 13-1423 (sexual abuse, sexual conduct with a minor, sexual assault, or child molestation involving a deadly weapon / dangerous instrument or intentional / knowing infliction of serious physical injury, and with a historical prior felony conviction for a sexual offense)  
· Any violation of § 13-2308.01 (terrorism)

· Any misuse of public monies or a felony involving falsification of public records or 

     any attempt to commit an offense listed in this subsection.
B. 

Time Limits

Under A.R.S. § 13-107(B), except as otherwise provided in this section and § 28-672 (causing serious physical injury or death by a moving traffic violation, which must be commenced within 2 years), prosecutions for other offenses must be commenced within the following periods after actual discovery by the state or the political subdivision having jurisdiction of the offense or discovery by the state or the political subdivision that should have occurred with the exercise of reasonable diligence, whichever first occurs:

1. 
For a class 2 through class 6 felony, seven years.

2. 
For a misdemeanor, one year.

3. 
For a petty offense, six months.
1.
Actual Discovery and Reasonable Diligence

There is a probable cause element in construing and applying § 13-107(B); the limitation period begins when the authorities know or should know in the exercise of reasonable diligence that there is probable cause to believe a crime has been committed. Probable cause exists when reasonably trustworthy information and circumstance would lead a person of reasonable caution to believe that a suspect has committed an offense. State v. Jackson, 208 Ariz. 56, 64-65, ¶¶ 30-31 (App. 2004). There is no reason to believe the legislature intended to require the State to commence a prosecution before it possesses adequate information to legally initiate charges.  Id. at 65, ¶ 32.  The facts ultimately discovered and used to support probable cause will be highly relevant in determining whether, with reasonable diligence, the State should have discovered such facts more than seven years before the prosecution commenced.  Id. at 66, ¶ 38. A.R.S. § 13-107(B) implicitly requires the State to show by a preponderance of the evidence that reasonable diligence would not have led to discovery of the crime. But the State’s failure to adequately investigate or otherwise exercise reasonable diligence, in and of itself, does not bar a prosecution. Mere suspicion or conjecture that a suspect might have committed an offense is insufficient to trigger the limitation period. Id. at 67, ¶ 41. 
While the question of reasonable diligence turns on the details of each case, the general standard is whether the State took reasonable steps to pursue the matter, or failed to follow-up on significant leads. In determining whether the State acted with reasonable diligence in discovering the defendant's offenses, the court must consider the defendant's attempts to conceal them. State v. Escobar-Mendez, 195 Ariz. 194, 198–99, ¶¶ 18-21 (App. 1999)(in context of statute of limitations, physical abuse of both mother and child and threats to kill child if child revealed sexual abuse constituted coercion and concealment of crime that was relevant in determining whether State exercised reasonable diligence in not discovering crime when child became pregnant at age 13, particularly where defendant instructed child to tell others that she became pregnant by boy who had moved away).
The time period begins to run upon discovery of the offense and not upon discovery of the offender. Taylor v. Cruikshank, 214 Ariz. 40, 47, ¶ 27 (App. 2006). But this does not apply to § 13-107(E)(period of limitation for serious offenses tolled while identity of the offender is unknown). State v. Gum, 214 Ariz. 397, 400, ¶ 11 (App. 2007). The 1997 amendment adding § 13-107(E) applies to cases where the existing limitations period had not yet expired on the amendment's effective date, July 21, 1997, and extends the limitations period in such cases. Id. at 401, ¶ 13. Further, A.R.S. § 13-107(E) does not require constructive knowledge or reasonable diligence, as subsection (B) does – only actual knowledge. State v. Aguilar, 218 Ariz. 25, 38, ¶ 48 (App. 2008). [See Tolling for Serious Offense while Identity Unknown, infra.] 

C.
Commencement of Prosecution 

A prosecution is commenced when an indictment, information or complaint is filed. A.R.S. § 13-107(C). 
· See A.R.S. 13-107(G), Dismissal and Refiling, infra. 
The use of a DNA profile to commence the prosecution of an unnamed defendant may toll the statute of limitations. Arizona law does not require an indictment to name a defendant; rather, if the person's name is unknown, the indictment need only provide a description that identifies the defendant “with reasonable certainty.” A DNA Profile in the Indictment may satisfy the “reasonable certainty” requirement; nothing in A.R.S. § 13-107(E) implies a legislative intent to require a suspect's name for identification purposes. Further, the impracticality of using a DNA profile to serve an arrest warrant on a physically unrecognizable person is not dispositive. Such a warrant will only be served after law enforcement discovers a name connected to a DNA profile, but this extra step is not unique to a warrant based on DNA. No matter how well a warrant describes the individual, extrinsic information is commonly needed to execute it; if a name is given, information to link the name to the physical person must be acquired. State v. Neese, 239 Ariz. 84, 87, ¶ 12 (App. 2016). Thus, for limitation purposes, a criminal prosecution commences upon the filing of a “John Doe” indictment that identifies a defendant with a unique DNA profile. However, there may be instances where a “John Doe” indictment containing a less comprehensive recitation of genetic markers may not sufficiently describe the defendant with reasonable certainty. Id. at 87-88, ¶ 13.


D.
Tolling, Absence from State

The period of limitation does not run during any time when the accused is absent from the state or has no reasonably ascertainable place of abode within the state. A.R.S. § 13-107(D). 
In the context of speedy trial exclusions, the State must demonstrate that it exercised due diligence to locate the defendant if the delay is caused by the State's inability to arrest or take the defendant into custody. Duron v. Fleischman, 156 Ariz. 189, 192 (App.1988); see State v. Armstrong, 160 Ariz. 159, 160 (App.1989) (“[W]here delay attributable to inability to serve the defendant is not intentionally occasioned by defendant, the state must show that it attempted to achieve service with ‘due diligence’ in order for that time to be excluded ....”); see also Snow v. Superior Court, 183 Ariz. 320, 324 (App.1995)(time is excludable if State demonstrates it exercised due diligence to locate the appellant or the defendant attempted to avoid apprehension or prosecution). The State, however, does not have to demonstrate due diligence if a defendant “voluntarily absconded from the jurisdiction knowing that a trial was pending in justice court and scheduled.” State v. Miller, 161 Ariz. 468, 470 (App.1989); see also Snow, 183 Ariz. at 323.
In the civil context, the purpose for tolling statutes in the first place, and the clear purpose for such statutes, is to prevent a defendant from defeating the plaintiff's claim by merely absenting himself from the state. Thus, the terms "without the state" and "absence" as used in A.R.S. § 12-501 mean out of the state in the sense that service of process in any of the methods authorized by rule or statute cannot be made upon the defendant to secure personal jurisdiction by the trial court. Selby v. Karman, 110 Ariz. 522, 524 (1974). 
E. 
Tolling for Serious Offenses while Identity Unknown
Pursuant to A.R.S. § 13-107(E), the period of limitation does not run for a serious offense as defined in § 13-706 during any time when the identity of the person who commits the offense or offenses is unknown. Under § 13-706(F)(1), "serious offense" means any of the following offenses committed in Arizona or outside the state if it would be considered such an offense if committed in Arizona: (a) first-degree murder; (b) second-degree murder; (c) manslaughter; (d) aggravated assault resulting in serious physical injury or involving use of a deadly weapon or dangerous instrument; (e) sexual assault; (f) any dangerous crime against children; (g) arson of an occupied structure; (h) armed robbery; (i) armed burglary; (j) kidnapping; (k) sexual conduct with a minor under 15; and (l) child prostitution. 
Any tolling or extension of the limitations period pursuant to § 13-107(E) applies only to crimes listed as serious offenses in § 13-706. State v. Aguilar, 218 Ariz. 25, 31, ¶ 20 (App. 2008). A.R.S. § 13-107(E) applies to toll the limitations period as of the subsection's effective date, July 21, 1997, so long as the applicable limitations period had not expired before that date. Id. at 32, ¶ 22, citing State v. Gum, 214 Ariz. 397 (App. 2007)(application of 1997 statutory amendment extending limitations period for specified offenses to defendant for whom original 7-year period for sexual assaults had not yet expired but who was not discovered until 2002 did violate ex post facto principles). 
The “discovery” and “reasonable diligence” language found in § 13-107(B) is noticeably absent from § 13-107(E). Thus, § 13-107(E) does not require constructive knowledge or reasonable diligence, as subsection (B) does – only actual knowledge. If the legislature had intended to qualify subsection (E) by implicitly imposing a reasonable-diligence requirement on the State so that the time-limitations clock would begin to run again as soon as the State should have been able to identify a suspect, the legislature presumably would have said that expressly. It did not. Absent any such qualifying language, the courts will not deviate from the statute's plain wording by imposing conditions or requirements that the legislature did not see fit to impose. State v. Aguilar, 218 Ariz. 25, 38, ¶ 48 (App. 2008). 

F.
Class 6 Felonies
The time limitation within which a prosecution of a class 6 felony commences must be determined pursuant to § 13-107(B)(1), irrespective of whether a court enters a judgment of conviction for or a prosecuting attorney designates the offense as a misdemeanor. A.R.S. § 13-107(F).


G.
Dismissal and Refiling 
If a complaint, indictment or information filed before the period of limitation has expired is dismissed for any reason, a new prosecution may be commenced within six months after the dismissal becomes final even if the period of limitation has expired at the time of the dismissal or will expire within six months of the dismissal. A.R.S. § 13-107(G).
A.R.S. § 13-107(G) acts as a savings clause in that it serves to increase the limitation period after a dismissal, allowing a new prosecution to commence even after the limitation period provided in subsection (B) has passed if a prior complaint, indictment, or information was filed but dismissed. See State v. Hantman, 204 Ariz. 593, 595-96, ¶ 9 (App. 2003)(6-month savings clause permitted second refiling of DUI charges more than a year after charge was originally filed); Johnson v. Tucson City Court, 156 Ariz. 284, 286-87 (App. 1988)(savings statute which permits State to refile charges within 6 months after dismissal without prejudice of timely complaint, indictment or information includes case dismissed for speedy trial violations). 
A.R.S. § 13-701(G) does not require new charges to be filed within 6 months if the statute of limitations has not yet run. First, A.R.S. § 13-701(G) applies only when a charge is timely filed initially within the applicable limitations period; it does not “save” a charge that is filed for the first time after the limitations period has expired. Second, the statute is framed in permissive, not mandatory, terms, allowing but not requiring a new prosecution to be commenced within 6 months after dismissal. Third, when a charge is timely filed and later dismissed without prejudice, § 13-107(G) grants a 6-month savings period in which to refile the charge if the dismissal occurs after the expiration of the limitations period or within 6 months of its expiration. Therefore, § 13-107(G) allows for an extension of the statute of limitations set forth in A.R.S. § 13-107(B), but does not act to reduce the overall statute of limitations to less than the time allotted therein. Uhlig v. Lindberg, 189 Ariz. 480, 481 (App. 1997).  
Where the State exercises its statutory right to appeal from a suppression order, the time between the filing of the State's notice of appeal and the issuance of the reviewing court's decision is excluded from the 6-month period of A.R.S. § 13-107(G). The savings clause states that a new prosecution may be commenced within 6 months "after the dismissal becomes final.” Although, on one level, a dismissal becomes “final” when the charges against a defendant are dismissed, another plane is involved when the State appeals from an adverse ruling relating to the charges because the appellate decision essentially resolves how the State will proceed; however, no party, including the State, has control over the expeditiousness with which an appeal is decided. Therefore, the dismissal of the charges became final, for purposes of A.R.S. § 13-107(G), when the appellate court issues its decision on the propriety of the trial court's suppression order. Only then is the State able to consider its prosecutorial options. Lee v. Superior Court In & For County of Maricopa, 173 Ariz. 120, 123-124 (App. 1992)(dismissal of DUI charges at State's request did not become final until reviewing court reversed trial's suppression of breath test results; thus, State could file new DUI charges within 6 months of reversal even though one-year misdemeanor period of limitations had expired). 

1. 
A.R.S. § 13-107(G) and Rule 8
A.R.S. § 13-107(G) provides that if the action is commenced within the statute of limitations and is later dismissed "for any reason," the State may re-file the action within six months after the dismissal even if the statute of limitations has expired. If charges against a criminal defendant are initially dismissed and later re-filed by the State, the time limits of Rule 8.2(a) begin anew. State v. Mendoza, 170 Ariz. 184, 187 (1992); accord, Johnson v. Tucson City Court, 156 Ariz. 284, 287 (App. 1988). Rule 8 is not a "statute of limitations" within which the state must bring an action against a defendant, but merely a limitation on when a trial must be held after that action is brought. State v. Lemming, 188 Ariz. 459, 461-462 (App. 1997), citing State v. Mendoza, 170 Ariz. 184, 193 (1992)(Rule 8 and decisions interpreting Rule 8 establish the time limits within which the State must commence a trial, not the time limits within which the State must commence an action against a criminal defendant); see also State v. Fowler, 156 Ariz. 408, 411 (App.1987)("[I]n criminal law a statute of limitations deals only with the right to commence a criminal case. Time limits prescribed for steps to be taken subsequent to the commencement of a case are not statutes of limitation.").  

H.
Extending Time Limits for Prosecution of Future Offenses
The United States Supreme Court has held that the ex post facto clause does not prevent the State from extending time limits for the prosecution of future offenses, or for prosecutions not yet time barred. Stogner v. California, 539 US 607, 632 (2003). Arizona courts have reached the same conclusion. State v. Aguilar, 218 Ariz. 25 (App 2008); State v. Gum, 214 Ariz. 397 (App. 2007). 
A law enacted after the expiration of a previously applicable limitations period violates the ex post facto clause when it is applied to revive a previously time-barred prosecution. Stogner v. California, 539 U.S. 607, 632-33 (2003). But a statute that retroactively applies to an unexpired statute of limitations is not ex post facto in light of the history, case law, and constitutional purposes. State v. Gum, 214 Ariz. 397, 402, ¶ 15 (App. 2007). Although generally, the limitation time period begins to run upon discovery of the offense and not upon discovery of the offender, Taylor v. Cruikshank, 214 Ariz. 40, 47, ¶ 27 (App. 2006), the addition of § 13-107(E) extended the limitations period for serious offenses and applies to cases in which the existing limitations period had not yet expired on the amendment’s effective date, July 21, 1997. State v. Gum, 214 Ariz. 397, 400–01, ¶¶ 11-13 (App. 2007). The court in Gum concluded there was no constitutional impediment to the application of the amendment to cases like Gum's. "Whether characterized as a tolling provision or an extension of the limitations period, A.R.S. § 13–107(E) serves to extend the limitations period for all offenses included in subsection (E) for which the limitations period was unexpired on July 21, 1997." Id. at 405. 
In State v. Aguilar, 218 Ariz. 25 (App 2008), the court considered several challenges to Gum. There, the defendant argued his charges were barred by the statute of limitations, notwithstanding the amendment adding § 13-107(E), because application of the amended language to his case would violate the retroactivity clause of A.R.S. § 1-244 (“No statute is retroactive unless expressly declared therein”) as well as both the federal and state constitutions. The court concluded that application of § 13-107(E) to Aguilar's offenses did not violate the retroactivity clause or the federal or state constitutions because statutes of limitations are generally considered to be procedural in nature, and the retroactivity clause of § 1-244 and ex post facto clauses of the federal and state constitutions apply only to substantive laws. Id. at 32-33, ¶¶ 24-27. The court noted although Arizona's statute of limitations is considered jurisdictional, this does not necessarily mean the statute is substantive rather than procedural in nature. Moreover, even if a new procedural statute affects a court's jurisdiction, but not an earlier established substantive right, it may be applied to legal proceedings in which pre-statute conduct is at issue without implicating or violating retroactivity principles. State v. Aguilar, 218 Ariz. 25, 33, ¶ 28 (App. 2008), citing Gum, 214 Ariz. 397, ¶ 23. 
The court found further support in the concept of “completed events.” In analyzing whether a statute is impermissibly applied retroactively in violation of § 1-244, courts have implicitly differentiated primary from secondary conduct. The court concluded the primary conduct consisted solely of the criminal offenses with which Aguilar was charged. But the 1997 amendment in § 13-107(E) merely governed the secondary conduct of the State's filing of those charges, not the primary conduct of the unlawful acts underlying the prosecution. The “completed event” for purposes of the retroactivity analysis was thus not the offenses committed in 1993; rather, the operative event for the purpose of precluding the use of § 13–107(E) to extend the limitations period was the date when Aguilar's limitations defense would have vested, that is, seven years after the offense date, in 2000. The amendment became effective in 1997, before that defense vested. Thus, A.R.S. § 13-107(E) only regulates secondary conduct, not any primary conduct that resulted in this prosecution. State v. Aguilar, 218 Ariz. 25, 33-34, ¶¶ 29-32 (App. 2008). 

Aguilar also claimed the amendment was a repealing act, citing A.R.S. § 1-249 (no action or proceeding commenced before a repealing act takes effect and no right accrued is affected by the repealing act, but proceedings therein shall conform to the new act so far as applicable). The court found that on its face, § 1-249 did not apply because there was no “repealing act,” only the addition of subsection (E) to § 13-107. Moreover, even if the concept of an “accrued right” applied, any right Aguilar might have had to a limitations defense did not arise or become enforceable until 2000 – 3 years after § 13-107(E) was enacted. Therefore, even assuming the addition of subsection (E) constituted a “repealing act,” Aguilar had no accrued right to exclusion from any post-1993 change in the applicable statute of limitations. State v. Aguilar, 218 Ariz. 25, 36, ¶ 40 (App. 2008). 
Finally, the court addressed what “re-triggers” the limitations to begin running again. The court noted that the “discovery” and “reasonable diligence” language found in § 13-107(B) is absent from § 13-107(E); therefore, § 13-107(E) does not require constructive knowledge or reasonable diligence, as subsection (B) does – only actual knowledge. State v. Aguilar, 218 Ariz. 25, 38, ¶ 48 (App. 2008). Thus, the limitations period began to run when the two incidents occurred in 1993. Because the limitations period had not yet expired when § 13-107(E) took effect on July 21, 1997, the running of the statute was tolled until the State actually discovered Aguilar’s identity in 2006. Only then did the seven-year limitations period recommence, or begin to run anew, making the charges filed in October 2006 timely. Id. at 39, ¶ 51.
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