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I.
STATEMENT OF FACTS


/// relevant facts

II.
LAW
Under A. R. S. § [statute defining charged offense], a person commits [offense] if the person “[culpable mental state plus actus reas]." “Recklessly” means, with respect to a result or to a circumstance described by a statute defining an offense, that a person is aware of and consciously disregards a substantial and unjustifiable risk that the result will occur or that the circumstance exists. The risk must be of such nature and degree that disregard of such risk constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation. A.R.S. § 13-105(10)(c). If acting recklessly suffices to establish an element, that element also is established if a person acts intentionally or knowingly. A.R.S. § 13-202(C).
A.
Culpable mental state. 

Recklessness requires that the person actually be “aware” of the risk being created by his conduct. In re William G., 192 Ariz. 208 (1997) (juvenile adjudicated delinquent for criminal damage based on his conduct in riding on a shopping cart in a parking lot and hitting a parked car was not criminally reckless). Reckless conduct is “a species of unintentional conduct” and thus shares elements in common with civil negligence. But, “we think it evident from the terms describing the offending conduct, including ‘consciously disregards,’ ‘substantial’ and ‘gross deviation,’ that the legislature did not intend via [§ 13-105(10)(c)] to criminalize acts or omissions amounting to no more than civil negligence.” Id. at 212. While mere inadvertence is sufficient to constitute civil negligence, criminal recklessness requires that the person be aware of and consciously disregard the risk his conduct is creating. See also State ex rel. Thomas v. Duncan, 216 Ariz. 260, 265, ¶ 15, n. 7 (App. 2007) (negligent homicide is distinguished from reckless manslaughter in that for the latter offense, the defendant is aware of the risk of death and consciously disregards it, whereas, for the former offense, he is unaware of the risk). 
In William G., the COA found evidence that the juvenile appeared “a little shocked” and “probably was not expecting” the shopping cart to hit a car would not support a finding that the juvenile was actually aware of the risk being created by his conduct. The court thus considered whether the conduct in and of itself created a “substantial” risk of harm, rather than a merely unreasonable risk sufficient for civil negligence, and found it did not:
This was not a case of teenagers engaging in an inherently dangerous activity or using an inherently dangerous instrumentality. Rather, this fifteen-year-old and his friends were “goofing off” with shopping carts, not going fast, “[j]ust picking up enough momentum to do what they were doing.” Moreover, “[t]hey did very good jobs” in riding the carts, indicating a proficiency which minimized the risk of harm. Two of the three concluded the activity without incident, and it was not until his last ride that this juvenile caused damage with his cart. We would concur that the juvenile's activity created an unreasonable risk of damage to cars parked in the lot. Nevertheless, to constitute reckless criminal behavior, conduct must create a risk that is not only unreasonable but also substantial. That is not the case here and no rational trier of fact could have so found. A fortiori, no rational trier of fact could have found an awareness and conscious disregard of such a risk by the juvenile.

In re William G., 192 Ariz. at 214. 
Next, the court considered whether the conduct in question constituted a “gross” deviation from the standard of conduct of a reasonable person. The court held the conduct must be judged “by the standard of fifteen-year-olds of like age, intelligence and experience,” id., and defined a “gross” deviation as “flagrant and extreme.” In re William G., 192 Ariz. at 215. The court concluded that “the deviation from acceptable behavior required for recklessness must be markedly greater than the mere inadvertence or heedlessness sufficient for civil negligence.” Id. The court did not doubt that the juvenile's conduct was a sufficient deviation from the standard of conduct applicable to fifteen-year-olds to constitute civil negligence. But: "Where reasonable minds could not differ is that the deviation was not a flagrant, extreme, outrageous, heinous or grievous deviation from that standard. In short, the deviation was not gross." Id.
In contrast, in In re R.E., 241 Ariz. 359 (App. 2017), the COA held that throwing large rocks over a wall at specific, targeted vehicles was a gross deviation from the conduct of a reasonable child at age 11, 8 or 9. There, while walking to school through an alley, R.E., age 11, and two other boys, age 8 or 9, threw "really big rocks" over a wall into the parking lot of an apartment complex, damaging two cars. R.E. told police that one of the other boys was trying to hit a red car, but missed and hit a white car. At trial, he argued that three young boys throwing rocks over a wall did not amount to "recklessness." The juvenile court found him guilty, noting they were not only throwing rocks over a wall, but throwing them at cars. The COA upheld the adjudication, finding William G. inapposite. In contrast to that case, R.E. was well aware of the risk of hitting the cars in the parking lot with the rocks he threw over the wall; he admitted to the police officer that he and D. had been trying to hit them. The Court concluded this was not a matter of the “inadvertence or heedlessness” at issue in William G.
R.E., 241 Ariz. at 361, ¶¶ 10-11. 
Compare also State v. Far W. Water & Sewer Inc., 224 Ariz. 173 (App. 2010). There, a corporation was criminally charged with manslaughter, aggravated assault, and endangerment arising from an incident in an underground tank at its sewage collection and treatment facility that resulted in death and injuries to employees and subcontractors overcome by toxic hydrogen sulfide gas. The court concluded that its conduct went far beyond ordinary civil negligence or even gross negligence and crossed the line into criminal conduct. Turning to William G., the court noted the operative terms “consciously disregards a substantial and unjustifiable risk” and “gross deviation from the applicable standard of conduct, as well as “gross deviation from the standard of conduct.” Far W. Water & Sewer Inc., 224 Ariz. at 200, ¶¶ 108, 109. The COA found that unlike the shopping cart in William G., a sewage treatment facility is an inherently dangerous workplace with obvious and recognized health hazards; a rational trier of fact could reasonably conclude this environment creates an unusually high risk of harm and that a substantial probability of death or serious physical injury would follow. "Moreover, and just as necessary, a rational trier of fact could reasonably conclude that Far West's conduct in consciously disregarding such risks was flagrant and extreme and that it constituted a gross deviation from the relevant standard of care or conduct for purposes of imposing criminal liability."  Far W. Water & Sewer Inc., 224 Ariz. at 200-201, ¶ 110.  
Evidence of intoxication is relevant to proving the mental state of recklessness in a prosecution for reckless manslaughter. State ex rel. Romley v. Brown, 168 Ariz. 481, 482-83 (App. 1991). A high BAC combined with illegal maneuvers when driving clearly establishes recklessness. State v. Vandever, 211 Ariz. 206, 209, ¶ 14 (App. 2005). See also State v. Jansing, 186 Ariz. 63, 68 (App. 1996) (person who consumes ten beers, operates a vehicle, and then deliberately fails to stop at a stop sign is aware of and consciously disregards a substantial and unjustifiable risk that her actions could cause death), overruled on other grounds by State v. Bass, 198 Ariz. 571 (2000). 
See also: State v. Miles, 211 Ariz. 475 (App. 2005)(in aggravated assault prosecution based on driving through a stop sign and colliding with another truck, finding of recklessness was supported by evidence that defendant failed to stop or slow down at stop sign and entered intersection “very fast,” with tires screeching; a reasonable juror could find defendant was aware of and consciously disregarded a substantial and unjustifiable risk that other motorists or pedestrians could be seriously injured and that his actions constituted a gross deviation from conduct a reasonable person would observe in a similar situation); State v. McGill, 213 Ariz. 147, 153, ¶ 19 (2006) (in endangerment prosecution, even if the defendant was not aware anyone lived in other apartment, jury could find that in starting a fire in such a small building he was "aware of and consciously disregarded a substantial and unjustifiable risk" [A.R.S. § 13-105(10)(c)] that the other apartment would be occupied and that his actions would create a “substantial risk of imminent death or physical injury” [A.R.S. § 13-1201(A)] for its occupant).   
Finally, being “aware” of the risk and the “justifiability” of the risk are separate and distinct inquiries. The use for this purpose is thus for a purpose different from that prohibited by the justification statutes. State ex rel. Thomas v. Duncan, 216 Ariz. 260, 265, ¶ 17 (App. 2007) (evidence of alleged "road rage" chase at time defendant ran red light and struck victim’s car was evidence jury could consider in determining whether state met its burden to show defendant was “aware of and consciously disregarded” risk at issue). 
B.
Causation

Under A.R.S. § 13-203(A), conduct is the cause of a result when both of the following exist: (1) but for the conduct the result in question would not have occurred; and (2) the relationship between the conduct and result satisfies any additional causal requirements imposed by the statute defining the offense. Under A.R.S. § 13-203(C) TA \l "A.R.S. § 13-203(C)" \s "A.R.S. § 13-203(C)" \c 2 , if recklessly or negligently causing a particular result is an element of an offense, and the actual result is not within the risk of which the person is aware or in the case of criminal negligence, of which the person should be aware, that element is established if:

1. The actual result differs from the probable result only in the respect that a different person or different property is injured or affected or that the injury or harm intended or contemplated would have been more serious or extensive than that caused; or

2. The actual result involves similar injury or harm as the probable result and occurs in a manner which the person knows or should know is rendered substantially more probable by such person's conduct.

A.R.S. § 13-203(A) sets out the basic causation requirements for any crime. Subsection (A)(2) requires any causal requirements of the statute defining the offense, here, [statutory definition of offense], to be met. The conduct-result relationship set out by that statute requires that the defendant be aware of and consciously disregard a substantial risk that his conduct would result in [describe result]. A.R.S. § 13-203(C) only comes into play when “the actual result is not within the risk of which the person is aware.” State v. Cocio, 147 Ariz. 277, 282 (1985). 
In Arizona, both “but for” causation and proximate cause must be established in a criminal case. To establish legal cause, or cause-in-fact, there must be some evidence that but for the defendant’s conduct, the result would not have occurred. State v. Marty, 166 Ariz. 233, 236 (App. 1990) (by supplying 16-year-old driver with intoxicants, defendant was both “cause-in-fact” and proximate cause of driver’s death when the car crashed). In Marty, the COA summarily rejected the defendant’s argument that because he did not encourage the victim to drive and could not have dissuaded the victim from driving, his actions in providing intoxicants to the victim did not constitute a conscious disregard of a substantial and unjustifiable risk that would result in the victim’s death. The Court then considered whether the entire record contained some basis for finding that the defendant’s reckless behavior in providing the driver intoxicants proximately and in fact caused the driver’s death in the subsequent car crash, noting several factors that might have contributed to the crash, such as the rain, it was dusk, driver distraction, the curve in the road, speed, and lack of seat belts. But there was also evidence the victim was driving under the influence of alcohol, LSD, and marijuana, and the defendant, who consumed the same amount, testified he did not really know the victim was unable to drive safely because he was pretty drunk himself. A police investigator concluded the accident resulted from the driver’s intoxicated state. The tire tracks suggested the driver did not use the brakes or try to redirect the car when the road curved even though he was familiar with the road. The Court stated:

While this evidence does not conclusively show that [the driver’s] drugged and intoxicated state was the only cause of the accident, we believe it was sufficient to establish that the victim’s ability to anticipate, appreciate, and avoid the driving hazard was substantially impaired. Absent defendant’s supplying of drugs and alcohol, this accident would have never occurred. This record is sufficient to show “cause-in-fact” of [the driver’s] death.

State v. Marty, 166 Ariz. at 237. 

The Court then turned to the issue of whether the record contained evidence of proximate cause of the death, noting proximate cause requires that the difference between the result intended by the defendant and the harm actually suffered by the victim is not so extraordinary that it would be unfair to hold the defendant responsible for the result. The record supported the inference that it was foreseeable that the victim would be driving and that his ability to drive impaired, and that this impairment would result in a serious accident. The defendant made no effort to discourage the victim from driving, and implicitly condoned it. The Court concluded that it was foreseeable that a 16-year-old under the influence of intoxicants would be unable to drive safely. Id. Finally, the Court considered whether the proximate cause was interrupted by a supervening cause, and held it was not: 

[T]he defendant encouraged [the victim] to participate in illegal activity in a manner which included operation of a vehicle, resulting in [the victim’s] death. [The victim’s] decision to drive was not an independent act with which the defendant had no concern. It was an integral part of the continuation of the illegal activity. We hold that the evidence in the record was sufficient to establish that defendant’s actions were the proximate cause of [the victim’s] death.

State v. Marty, 166 Ariz. at 236-37.
In State v. Dodd, 244 Ariz. 182 (App. 2017), the defendant engaged in a high-speed chase with police, driving into oncoming traffic 50 miles over the speed limit and ultimately running a stop sign and hitting another car, killing its driver. After the collision Dodd got out of his car; believing he might run, a police officer deliberately hit the back of Dodd’s car with his police car, pushing Dodd’s car into him and causing him to fall to the ground. The officer then discovered Dodd had a passenger, B.B., who was lying on the ground next to the car, seriously injured. On appeal from his subsequent conviction for aggravated assault as to B.B., Dodd complained there was insufficient evidence that he caused the victim’s injuries because there were two collisions. The COA held that the State need not prove which specific collision caused a victim to sustain an injury during a police pursuit, only that the defendant’s actions were the legal and proximate cause of the injury. Id., ¶ 10. The Court concluded: 
The record here reflects that Dodd's actions were the legal and proximate cause of B.B.'s injuries. First, the record clearly shows that “but for” Dodd's conduct, B.B. would not have been injured. Dodd's high-speed, erratic driving directly caused two collisions, including one so severe that it killed the driver of the other car. Equally important, the record also reflects that the DPS officer purposefully struck Dodd's car with his police cruiser for the sole purpose of preventing Dodd's continued flight. Therefore, absent Dodd's illegal activity, none of the collisions would have occurred and the record sufficiently shows that Dodd in fact caused B.B.'s injuries regardless when she sustained them during the police pursuit. Second, the record shows that Dodd's actions were the proximate cause of B.B.'s injuries. Dodd's erratic and illegal conduct caused multiple collisions, and therefore the risk of harm from his behavior included injuries to a passenger. Thus, holding Dodd responsible for the resulting injury to his passenger is not so extraordinary that it would be unfair.
Id., ¶ 11.


Finally, the Court rejected Dodd’s argument that the police officer’s intentional collision with his car was an intervening cause for B.B.’s injuries: 
An intervening cause, however, is a superseding event—one that relieves criminal liability—only when unforeseeable, abnormal, or extraordinary. State v. Bass, 198 Ariz. 571, 575–76 ¶¶ 11–13, 12 P.3d 796; see also State v. Vandever, 211 Ariz. 206, 208 ¶ 8, 119 P.3d 473, 475 (App. 2005) (explaining that a third-party driver's conduct was not an intervening event when the collision “was clearly a foreseeable event within the scope of the risk” created by the defendant's illegal conduct). Because Dodd's illegal conduct endangered numerous lives, that police officers might use force, even deadly force, to apprehend him was foreseeable. See United States v. Pineda–Doval, 614 F.3d 1019, 1029 (9th Cir. 2010) (explaining that a police officer's conduct in pursuing a fleeing perpetrator, even when such conduct causes the death of a third party, is not deemed “so unusual, abnormal or extraordinary as to constitute a superseding cause”). Therefore, the record sufficiently established that Dodd's actions were the proximate cause of B.B.'s injuries.
Id., ¶ 12. 

1.
Supervening Cause

Neither a defense of contributory negligence nor comparative fault principles deny an essential allegation of the criminal offense of which the defendant was adjudicated guilty. Williams v. Baugh, 214 Ariz. 471, 475, ¶ 20 (App. 2007). Although contributory negligence is generally no defense to a criminal prosecution, another’s conduct might constitute an intervening, superseding cause that breaks the causal chain. State v. Shumway, 137 Ariz. 585 (1983). 
In criminal cases, the state must establish that the defendant’s actions were both a but-for and proximate cause. However, a defendant’s actions need not be the sole cause of harm for the defendant to be held criminally liable, even if there is some intervening event. An intervening event must be unforeseeable and abnormal or extraordinary to qualify as a superseding cause that can excuse a defendant from liability for a criminal act. State v. Hon. Aragon (Fontes), 2020 WL 4743152, ¶ 5 (App. 2020). A defendant is not eligible for a superseding cause jury instruction where the risk of harm that the defendant foreseeably created is the very same risk that harmed the victim, even where the victim’s conduct increased that risk. Id., ¶¶ 6-11 (defendant driving at excessive speed who hits another car turning left, causing both the driver and his child to be ejected from their car, may not get a superseding cause instruction based on the driver’s possible impairment, failure to properly restrain himself and his child, or failure to yield).   
An intervening event becomes a superseding event only when its occurrence was both unforeseeable and when with benefit of hindsight it may be described as abnormal or extraordinary. State v. Almaguer, 232 Ariz. 190, 196-97, ¶ 17 (App. 2013) (struggle between defendant and members of victim's family prior to defendant shooting victim was not a superseding cause of victim's death; victim's and his family's conduct during fight at party was foreseeable and pursuant to § 13–203(C)(2) the victim's gunshot wound was harm consistent with defendant's producing a gun during the fight). See also State v. Pesqueira, 235 Ariz. 470, 476-77, ¶ 23 (App. 2014) (evidence sufficient to prove gunshot wound was the cause of death; doctors were unable to safely remove the bullet fragments from victim's brain and estimated his chances of recovery at eight percent, state's medical expert testified that victim's cause of death was a gunshot wound to the head, and jury could have found victim's family's decision to move victim to Mexico, given the eight percent chance he would survive at the hospital, was not so abnormal or extraordinary as to constitute a supervening cause). 
An intervening force is not a superseding cause if the original actor's negligence creates the very risk of harm that causes the injury. Nor can an intervening cause be considered a superseding cause when the defendant's conduct increases the foreseeable risk of a particular harm occurring through a second actor. See: State v. Dodd, 244 Ariz. 182, ¶ 12 (App. 2017) (police officer’s deliberate collision defendant’s car to prevent him from fleeing not intervening cause of passenger’s injuries; because defendant’s illegal conduct in engaging in a high-speed chase with police endangered numerous lives, that police officers might use force, even deadly force, to apprehend him was foreseeable); State v. Slover, 220 Ariz. 239, 244, ¶¶ 10-14 (App. 2009) (defendant's conduct of driving while intoxicated was the very reason the victim had ended up near or in a creek, intoxicated, with head injuries, and, at the very least, increased the foreseeable risk that the victim would die in the accident), citing Rourk v. State, 170 Ariz. 6, 12 (App. 1991) (finding accident caused by intoxicated driver part of foreseeable chain of events even though exact details of driver's conduct not foreseeable); State v. Vandever, 211 Ariz. 206, ¶ 8 (App. 2005) (other driver exceeding speed limit not superseding cause of collision when defendant's illegal conduct created foreseeable risk of collision). See also State v. Freeland, 176 Ariz. 544, 547-48 (App. 1993) (seat-belt defense not available in vehicular aggravated assault prosecution;  “One who drinks and drives should reasonably foresee that some among the potential victims of drunken driving will not wear seat belts and that such victims, among others, might be seriously injured in an alcohol-induced collision.”); State v. Jansing, 186 Ariz. 63 (1996) (design defect not a proper defense in a vehicular manslaughter case), overruled on other grounds, State v. Bass, 198 Ariz. 571 (2000) (criminal standard for superseding cause is the same as the tort standard; thus, event is superseding only if unforeseeable and, with benefit of hindsight, abnormal or extraordinary). 

[Where defense argues an entity's negligence was a supervening cause] 
Evidence of subsequent remedial measures is not admissible to prove fault. Hohlenkamp v. Rheem Mfg. Co., 134 Ariz. 208, 213 (App. 1982) (when, after an event, measures are taken, which if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct in connection with the event); Evidence Rule 407. There is nothing inherent in the word “remedial” that presupposes knowledge of a prior accident by one undertaking repairs; a dangerous condition is remedied by subsequent measures even if the repairer is not aware that the condition has already caused an injury. Further, Rule 407 does not on its face require a causal relationship between the measures and the event, only that the measures were taken “after” the event and “would have made the event less likely to occur” if they had been taken before. Johnson v. State, Dept. of Transp., 224 Ariz. 554, 557, ¶ 11 (2010). In any event [in vehicular cases], A.R.S. § 28-701(A) requires all drivers to maintain a reasonable and prudent speed and "control the speed of a vehicle as necessary to avoid colliding with an object, person, vehicle or other conveyance on, entering or adjacent to the highway in compliance with legal requirements and the duty of all persons to exercise reasonable care for the protection of others."
III.
Analysis
A.
Was the defendant reckless?

Begin by identifying the specific conduct that created the risk. 

Then determine whether the conduct created a substantial risk of harm.  

Then determine whether the conduct constituted a gross deviation from the standard of a reasonable person of similar experience and circumstance. “Gross” means “flagrant and extreme.” 
Finally, was risk justified under the circumstances? 
Even if it can be proven beyond a reasonable doubt that the defendant was aware of and consciously disregarded a substantial risk of harm, there still remains the issue of whether the defendant’s reckless conduct was the legal and proximate cause of the resulting harm, and of whether there were any intervening or supervening causes for the resulting harm. 

B.
Was the defendant’s reckless conduct the cause of      ?
Legal “but for” cause

Proximate cause

Intervening / supervening causes? 
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