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IN THE SUPERIOR COURT 

STATE OF ARIZONA, COUNTY OF _____________

	STATE OF ARIZONA,




Plaintiff,

vs.

____________________,



Defendant.
	STATE’S RESPONSE TO DEFENDANT’S MOTION FOR NEW TRIAL PURSUANT TO ARIZ. R. CRIM. P. 24.1 ALLEGING PROSECUTORIAL MISCONDUCT



The State of Arizona, through the undersigned counsel, respectfully responds to Defendant’s Motion for New Trial Pursuant to Arizona Rule of Criminal Procedure 24.1. Defendant’s Motion should be denied because there was no prosecutorial misconduct sufficient to warrant a new trial in this case. 
Prosecutorial error and prosecutor misconduct are not synonymous. Actions by a prosecutor constitute misconduct sufficient to justify a new trial only where:
1.
Improper conduct or error occurred;

2.
The prosecutor’s behavior amounts to intentional conduct the prosecutor knows to be improper or prejudicial; and 
2.
The conduct caused prejudice that resulted in a denial of a defendant’s due process right to a fair trial.
The State has not engaged in prosecutorial misconduct in this case. As described in the following Memorandum of Points and Authorities, any error or mistake by the prosecutor was unintentional, was not pursued for an improper purpose, and did not deny Defendant’s due process rights. Further, even if misconduct occurred, it still does not warrant a new trial or dismissal of this case because there was no prejudice.
MEMORANDUM OF POINTS AND AUTHORITIES

I. Facts of the Case
II. Applicable Law
B.
Defendant’s Motion for a New Trial
A court may grant a motion for a new trial if “[t]he prosecutor has been guilty of misconduct.” Ariz. R. Crim. P. 24.1(c)(2). “‘Motions for new trial are disfavored and should be granted with great caution.’” State v. Spears, 184 Ariz. 277, 287, 908 P.2d 1062, 1072 (1996) (citation omitted).  “Trial by jury is one of the most treasured guarantees of the Bill of Rights. Any interference with the jury’s province must be exercised punctiliously.” State v. Clifton, 134 Ariz. 345, 349, 656 P.2d 634, 638 (App. 1982).  
A. Prosecutorial Misconduct Is Much More Than Prosecutorial Error
The Supreme Court of Arizona has drawn “an important distinction between simple prosecutorial error, such as an isolated misstatement or loss of temper, and misconduct that is so egregious that it raises concerns over the integrity and fundamental fairness of the trial itself.” State v. Minnitt, 203 Ariz. 431, 438, ¶ 30, 55 P.3d 774, 781 (2002) (citing Pool v. Superior Court, 139 Ariz. 98, 105–07, 677 P.2d 261, 268–70 (1984)).  Prosecutorial misconduct is “conduct that ‘is not merely the result of legal error, negligence, mistake, or insignificant impropriety, but, taken as a whole, amounts to intentional conduct which the prosecutor knows to be improper and prejudicial.’” State v. Martinez,  221 Ariz. 383, 392, ¶ 36, 212 P.3d 75, 85 (App. 2009) TA \l "State v. Martinez, 221 Ariz. 383, 212 P.3d 75 (App. 2009)" \s "Martinez,  221 Ariz." \c 1  (emphasis added) (citing Pool, 139 Ariz. at 108–09, 677 P.2d at 271–72; State v. Aguilar, 217 Ariz. 235, 238–39 ¶ 11, 172 P.3d 423, 426–27 (App. 2007)).  The distinction between prosecutorial error and prosecutorial misconduct is fundamental to this case.
Further, “[m]isconduct alone will not mandate that a defendant be awarded the new trial; such an award is only required when the defendant has been denied a fair trial as a result of the actions of counsel.” State v. Jones, 197 Ariz. 290, 305, ¶ 37, 4 P.3d 345, 360 (2000) (quoting State v. Hansen, 156 Ariz. 291, 296–97, 751 P.2d 951, 956–957 (1988)). Accord, e.g., State v. Morris, 215 Ariz. 324, 335, ¶ 46, 160 P.3d 203, 214  (2007) TA \l "State v. Morris, 215 Ariz. 324, 160 P.3d 203 (2007)" \s "Morris" \c 1  (“To prevail on a claim of prosecutorial misconduct, a defendant must demonstrate that the prosecutor’s misconduct so infected the trial with unfairness as to make the resulting conviction a denial of due process.” (internal quotation marks and citation omitted));  State v. Sustaita, 119 Ariz. 583, 592–593, 583 P.2d 239, 248–249 (1978) (noting that “‘a new trial should not be granted to punish counsel for his misdeeds, but [only] where the defendant has been denied a fair trial as a result of the actions of counsel . . . .’”) (quoting State v. Moore, 108 Ariz. 215, 222, 495 P.2d 445, 452 (1972))).  
Similarly, prosecutorial misconduct constitutes reversible error only if “‘a reasonable likelihood exists that the misconduct could have affected the jury’s verdict, thereby denying defendant a fair trial.’” Morris, 215 Ariz. at 335, ¶ 46, 160 P.3d at 214 (emphasis added) (quoting State v. Anderson, 210 Ariz. 327, 340 ¶ 45, 111 P.3d 369, 382 (2005)). Further, “[t]he harmless error rule is applicable” to all of the grounds for a new trial in Ariz. R. Crim. P. 24.1(c), including prosecutorial misconduct.  Id. cmt. (citing Ariz. Const. Art. 6, § 27).    
These fundamental principles sharply limit situations that genuinely constitute reversible misconduct.  To reach that status, the prosecutor’s conduct must be erroneous or improper, must be intentional, and must have a reasonable likelihood of affecting the jury’s verdict, such that the resulting conviction is a denial of a defendant’s due process right to a fair trial. Absent any of those elements, errors by the prosecution do not constitute misconduct sufficient to warrant a new trial.  
III. None of Defendant’s Allegations Show Reversible Prosecutorial Misconduct
Defendant alleges the State engaged in prosecutorial misconduct. However, a review of the allegations shows either that no prosecutorial errors occurred, or that if mistakes were made, that they did not result from an improper purpose and did not prejudice Defendant’s right to a fair trial. Whether considered separately or cumulatively, the acts alleged do not constitute prosecutorial misconduct.  Moreover, even if there was misconduct, it did not prejudice Defendant.  Accordingly, a new trial is not appropriate.  
Each of the specific allegations from Defendant’s motion is addressed below.
Sample arguments are presented below. Refer to the outline in the presentation material for relevant case law about various other issues.
A.
Closing Arguments
The Supreme Court of Arizona has stated: “Prosecutors have wide latitude in presenting their closing arguments to the jury: ‘excessive and emotional language is the bread and butter weapon of counsel’s forensic arsenal, limited by the principle that attorneys are not permitted to introduce or comment upon evidence which has not previously been offered and placed before the jury.’” State v. Jones, 197 Ariz. 290, 305, ¶ 37, 4 P.3d 345, 360 (2000) (quoting State v. Gonzales, 105 Ariz. 434, 436–37, 466 P.2d 388, 390–91 (1970)) TA \l "State v. Jones, 197 Ariz. 290 (2000)" \s "Jones,  197 Ariz." \c 1 . To determine whether a prosecutor’s remarks are improper:
[T]he trial court should consider (1) whether the remarks call to the attention of the jurors matters that they would not be justified in considering in determining their verdict, and (2) the probability that the jurors, under the circumstances of the particular case, were influenced by the remarks. Misconduct alone will not mandate that the defendant be awarded a new trial; such an award is only required when the defendant has been denied a fair trial as a result of the actions of counsel. 
Id. (internal quotation marks and citations omitted).  In addition, ‘“[c]omments that are invited and prompted by opposing counsel’s arguments are not improper if they are reasonable and pertinent to the issues raised.”’ State v. Moody, 208 Ariz. 424, 464, ¶ 180, 94 P.3d 1119, 1159 (2004) (quoting State v. Trostle, 191 Ariz. 4, 16, 951 P.2d 869, 881 (1997)).
Finally, the jury was instructed that the lawyers’ comments are not evidence, that the State has the burden of proof, and on other topics relating to the allegedly inappropriate statements at closing argument.  Those instructions cured any improper arguments:
Jurors are presumed to follow the judge's instructions. Therefore, [courts] presume that the jurors reached their own conclusions regarding the strength of the evidence. Even if the prosecutor's comments were improper, the judge's instructions negated their effect.

Morris, 215 Ariz. at 337, ¶ 55, 160 P.3d at 216 (citation omitted).

With those guiding principles stated, none of the specific allegations concerning the State’s closing argument rises to the level of reversible prosecutorial misconduct. 
1. Comments Concerning the Defense Theory
Defendant claims that the State committed misconduct during closing argument by referring to the defense’s long list of possible causes of death as “all baloney” and “ridiculous,” and by describing the evidence around which Defendant built his theory as a “house of cards.” He also complains that the State placed defense counsel and the defense expert in a poor light by arguing that the defense was asking the jurors to “ignore” their “common sense” and the “evidence,” and by suggesting that the defense expert “came up with” an alternative cause of death just before the case was going to trial. 
Defendants’ allegations do not remotely show prosecutorial misconduct. The State requests this Court review the transcripts of the State’s closing arguments. The prosecutor’s descriptions of the defense’s long list of possible causes of death as “baloney” and “ridiculous” and the defense’s theory as built on a “house of cards” were fair comments on the evidence in the record, and thus well within the realm of closing argument. See State v. Hill, 174 Ariz. 313, 322, 848 P.2d 1375, 1384 (1993) (“We have consistently held that wide latitude is to be given in closing arguments and that counsel may comment on the evidence and argue all reasonable inferences therefrom.” (citations omitted)). 
Nor did the prosecutor improperly attack defense counsel, as Defendant suggests. When the prosecutor used the words “baloney,” “ridiculous,” and “house of cards,” she was referring to the defense case, not defense counsel themselves.  See State v. Amaya-Ruiz, 166 Ariz. 152, 171, 800 P.2d 1260, 1279 (1990) (“[The prosecutor] attacked defendant’s argument rather than his counsel.”). The same applies to Defendant’s complaint that the prosecutor argued the defense was asking the jurors to “ignore [their] common sense” and the evidence, and that the defense had “conveniently” and “coincidentally” developed its theory “just before this case was going to trial.” See State v. West, 176 Ariz. 432, 466, 862 P.2d 192, 206 (1993) (holding that statement in closing argument that “certain questions by defense counsel were ‘a defense ploy,’ ‘improper,’ and ‘outrageous’” were “well within the wide latitude afforded both parties in closing argument” (citation omitted)) (overruled on other grounds by State v. Rodriguez, 192 Ariz. 58, 961 P.2d 1006 (1998)).   TA \l "State v. West, 176 Ariz. 432, 862 P.2d 192 (1993)" \s "West, 176 Ariz." \c 1    
Finally, even assuming arguendo that the prosecutor’s comments were improper, Defendant has failed to demonstrate that he was prejudiced by them. Moody, 208 Ariz. at 460, ¶ 151, 94 P.3d at 1155 (2004) (holding that reversal was not required unless the jury was “probably influenced by those remarks”) (quotation marks and citation omitted).  Further, the court’s instructions prevented any improper arguments from prejudicing Defendant.  See Morris, 215 Ariz. TA \s "Morris, 215 Ariz."  at 37, ¶ 55, 160 P.3d at 216 (“Even if the prosecutor’s comments were improper, the judge’s instructions negated their effect.”). Here, there is no conceivable probability that, but for the challenged remarks, the jury would have reached a different conclusion. 
2.  Comments on Evidence Available for Testing

Defendant also claims that the prosecutor’s comment that blood samples were available to both sides for testing was error. However, the evidence showed not only the blood samples, but the soil samples, rocks, tarp samples and wood samples were available for testing. Because the various pieces of evidence were, in fact, available, the prosecutor’s comment was appropriate commentary on the evidence.  See State ex rel. McDougal v. Corcoran, 153 Ariz. 157, 160, 735 P.2d 767, 770 (1987) (approving prosecutor’s comment that breath sample was available to the defendant to test as proper “comment on the defendant’s failure to present exculpatory evidence”) (citation omitted).  
Moreover, the prosecutor’s comment was an entirely proper response to Defendant’s attack on the investigation. See State v. Zinsmeyer, 222 Ariz. 612, 621, ¶ 19, 218 P.3d 1069, 1078 (App. 2009) (“[The defendant] cites no authority and we find none, suggesting a prosecutor may not respond to a defendant’s argument that law enforcement’s investigation of a crime was inadequate. There was nothing improper in the prosecutor’s argument.”) (overruled on other grounds by State v. Bongiglio, 231 Ariz. 371, 295 P.3d 948 (2013)).

3.  Allegation of Improper Appeals to Jurors’ Prejudice.

Defendant also argues that the State’s remarks that the case was “unbearably sad” and that “these three people looking to improve their lives trusted that for $10,000 Mr. Ray knew what he was doing and they trusted that for $10,000 Mr. Ray would . . . keep them safe,” was an improper appeal to jurors’ prejudice. The State does not agree that these statements, which were supported by the testimony at trial, were an improper appeal to the emotions of the jury.  In addition, the jury was instructed that they “must not be influenced by sympathy or prejudice.” Therefore, the Court should presume that the jury followed the instructions and the law.  Morris, 215 Ariz. at 337, ¶ 55, 160 P.3d at 216.  That presumption includes the presumption that the jury was not influenced by sympathy or prejudice.  

Statements making a “plea for a guilty verdict on behalf of the victims and their families” do “not rise to the level of misconduct.” State v. Jones, 197 Ariz. 290, 306, ¶ 42, 4 P.3d 345, 361 (2000).  Further, even more egregious statements do not sufficiently taint a trial when the jury is properly instructed.  State v. Bible, 175 Ariz. 549, 602–03, 858 P.2d 1152, 1205–06 (1993) (affirming conviction and finding that defendant received fair trial despite improper comments regarding victims deserving a fair trial because “the preliminary and final jury instructions focused the relevant inquiry and helped ensure that Defendant received a fair trial” and because of the strength of the evidence); State v. Ottman, 144 Ariz. 560, 562–63, 698 P.2d 1279, 1281–82 (1985) (affirming conviction despite improper prosecutorial comments about sympathy for victim’s wife because the trial court gave general admonition “to disregard any statements regarding any sympathy for any person affected by the outcome of the case” and “not be influenced by sympathy or prejudice”).


“Within the wide latitude of closing argument counsel may comment on the vicious and inhuman nature of defendant’s acts, but may not make arguments that appeal to the passions and fears of the jury.” State v. Henry, 176 Ariz. 569, 582, 863 P.2d 861, 873 (1993). The State’s comments relating to the victims were proper. They were not an appeal to the passions or fears of the jury, and were supported by the evidence. The jury was also properly instructed to weigh the evidence regardless of sympathy or prejudice.
4.  Allegation of Burden Shifting

Defendant alleges the State engaged in improper burden shifting during its closing argument. “When a prosecutor comments on a defendant’s failure to present evidence to support his or her theory of the case, it is neither improper nor shifts the burden of proof to the defendant so long as such comments are not intended to direct the jury’s attention to the defendant’s failure to testify.” State v. Sarullo, 219 Ariz. 431, 437, ¶ 24 199 P.3d 686, 692 (App. 2008) (citation omitted). Similarly:

Even where the defendant does not take the stand, the prosecutor may properly comment on the defendant’s failure to present exculpatory evidence which would substantiate defendant's story, as long as it does not constitute a comment on defendant's silence. Such comment is permitted by the well recognized principle that the nonproduction of evidence may give rise to the inference that it would have been adverse to the party who could have produced it. 
State ex rel. McDougall v. Corcoran, 153 Ariz. 157, 160, 735 P.2d 767, 770 (1987) (citations omitted).
In this case, no burden shifting occurred.  The State’s argument was directed toward Defendant’s attack on the investigation and was supported by the evidence and the testimony admitted at trial. Even assuming arguendo that the argument implied Defendant had the burden of proof, the “cautionary instruction to the jury was sufficient to cure any harm.” Id. (“To the extent that the prosecutor's statement in rebuttal closing argument may have implied that defendant had the burden of proof, however, the trial court's cautionary instruction to the jury was sufficient to cure any harm.”) (citation omitted).  
5.  Vouching
Defendant claims the prosecutor engaged in improper vouching when it used the phrase “we know” during its closing argument.  “Two forms of impermissible vouching exist: (1) when the prosecutor places the prestige of the government behind its witness, and (2) where the prosecutor suggests that information not presented to the jury supports the witness’s testimony.” 
State v. Dumaine, 162 Ariz. 392, 401, 783 P.2d 1184, 1193 (1989) (citations omitted). See also State v. Dunlap TA \s "Dunlap" , 187 Ariz. 441, 462, 930 P.2d 518, 539 (App. 1996) (similarly describing two types of vouching, and noting that the first type of vouching “consists of personal assurances of a witness' truthfulness”). 
The State agrees that “prosecutors should not use “we know” statements in closing argument. United States v. Younger, 398 F.3d 1179, 1191 (9th Cir. 2005). However, the phrase “we know” is not vouching when it is “employed to ‘marshal evidence actually admitted at trial and [to offer] reasonable inferences from that evidence, not to vouch for witness veracity to suggest that evidence not produced would support a witness’s statements.’” United States v. Inzunza, 638 F.3d 1006, 1024 (9th Cir. 2011) (quoting Younger, 398 F.3d at 1191).  See State v. Corona, 188 Ariz. 85, 91 (App. 1997) (holding that prosecutor’s assertion that witnesses were testifying truthfully was based on evidence rather than vouching).  See also United States v. Neal, 36 F.3d 1190, 1208 (1st Cir. 1994) (holding prosecutor’s statement, “Believe me,” was harmless because it was not a personal opinion in context).  
A prosecutor’s innocuous use of the common phrase “we know,” which merely referred to the evidence, and the occasional use of the words “our” and “I” are not impermissible vouching. Such common phrases do not imply the State has “inside information” to which the jury was not privy, or express a personal view of a defendant’s guilt. 
IV. Double Jeopardy Considerations
The State maintains that no misconduct occurred.  However, even assuming arguendo that it did, such misconduct does not give rise to a dismissal with prejudice in this case. “[A] mistrial based on prosecutorial misconduct generally does not bar a later retrial.” State v. Trani, 200 Ariz. 383, 384, ¶ 6, 26 P.3d 1154, 1155 (App. 2001) (citation omitted).  Double jeopardy considerations only preclude retrial in the following circumstances:
1. Mistrial is granted because of improper conduct or actions by the prosecutor; and

2. such conduct is not merely the result of legal error, negligence, mistake, or insignificant impropriety, but, taken as a whole, amounts to intentional conduct which the prosecutor knows to be improper and prejudicial, and which he pursues for any improper purpose with indifference to a significant resulting danger of mistrial or reversal; and

3. the conduct causes prejudice to the defendant which cannot be cured by means short of a mistrial.

Id. (quoting Pool, 139 Ariz. at 108–09, 677 P.2d at 271–72). Further:
In determining whether the prosecutor acted intentionally, knowing his conduct to be improper, and in the pursuit of an improper purpose without regard to the possibility of causing a mistrial, the trial court looks to objective factors, including ‘the situation in which the prosecutor found himself, the evidence of actual knowledge and intent[,] . . . any other factors which may give rise to an appropriate inference or conclusion,’ and ‘the prosecutor’s own explanations of his ‘knowledge’ and ‘intent.’ 

Trani, 200 Ariz. at 384, ¶ 7, 26 P.3d at 1155 (quoting Pool, 139 Ariz. at 108 n.9, 677 P.2d at 271 n.9) (alterations in Trani).

For the same reasons described throughout this Response, the prosecutor’s conduct in this case was not “intentional conduct which the prosecutor knows to be improper and prejudicial, and which he pursues for any improper purpose with indifference to a significant resulting danger of mistrial or reversal.”  Pool, 139 Ariz. at 108–09, 677 P.2d at 271–72.  None of the “objective factors” or “other factors” even remotely support the idea that the prosecutor had such an improper purpose.

Moreover, there is not remotely enough prejudice to Defendant to warrant dismissal of this case.  Double Jeopardy dismissals following prosecutorial misconduct are reserved for the most egregious situations:

Application of double jeopardy is not only doctrinally correct when egregious and intentional prosecutorial misconduct has prevented acquittal, it is also required as a matter of pragmatic necessity. Any other result would be an invitation to the occasional unscrupulous or overzealous prosecutor to try any tactic, no matter how improper, knowing that there is little to lose if he or she can talk an indulgent trial judge out of a mistrial. The worst that could then happen is reversal for a new trial and another shot at a conviction. This, of course, is exactly the type of governmental abuse at which the double jeopardy clause was aimed.
State v. Jorgenson, 198 Ariz. 390, 393, ¶ 13, 10 P.3d 1177, 1180 (2000).  The events in this case are not remotely comparable to a prosecutor using “any tactic, no matter how improper, knowing that there is little to lose if he or she can talk an indulgent trial judge out of a mistrial.” 

If this Court determines that reversible prosecutorial misconduct occurred, Defendant can have the benefit of a new trial.  There has been no misconduct so pervasive as to taint that new trial, so it would ensure that Defendant receives total due process.  Even if this Court were to grant Defendant’s motion, it should not preclude a retrial.
V. Conclusion


In order for a Defendant to be entitled to a new trial based on a claim of prosecutorial misconduct, a prosecutor’s conduct must be intentionally improper.  It also must poison the proceedings so much as to make the resulting conviction a denial of a defendant’s due process right to a fair trial. The trial in this matter was long and contested. Such trials can understandably have errors, but those errors do not rise to the level of prosecutorial misconduct warranting a new trial without more egregious behavior: 
We note that appellant complains of about ten instances of misconduct which occurred over a very lengthy and hotly contested trial. As to each incident, the trial court either admonished the prosecutor in front of the jury or advised the jury to disregard the prosecutor's remarks. In none of the instances did the prosecutor argue his personal belief of the defendant's guilt, nor did he call matters to the attention of the jury which they would not be justified in considering in reaching their verdict. It is clearly improper for a prosecutor to thank a court for favorable rulings in response to his objections. It is also improper for a prosecutor to improperly argue the burden of proof. However, these matters were cured by the court's instructions to the jury to disregard the remarks of the prosecutor. Given the length of the trial, and the court's curative instructions, we conclude that appellant was not prejudiced by the instances of prosecutorial misconduct.

State v. Schneider, 148 Ariz. 441, 447, 715 P.2d 297, 303 (App. 1985). 
The length and nature of this trial are similar.  Particularly in light of the curative instructions given by this Court, any errors by the State were harmless.  The record does not support the proposition that the State engaged in the kind of egregious, intentional misconduct sufficient to deny Defendant’s due process rights and warrant a new trial. Defendant’s motion for a new trial should be denied.
RESPECTFULLY submitted this _________day of _________, 2015.
By________________________________
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