State v. LaPan, No. 2 CA-CR 2018-0342 (App. Div. 2 August 11, 2020)
The victim was shot dead in his home around 4:00 a.m. from the roof of his patio. Police went to the victim’s workplace and spoke to LaPan, who told them he had issues with the victim and was a precision marksman owning several firearms. Detectives executed a search warrant for LaPan’s home and found incriminating evidence; subsequent testing showed the DNA and blood collected from the murder scene matched LaPan’s. The trial court denied LaPan’s motion to suppress evidence based on alleged irregularities in the search warrant, and LaPan was convicted of first-degree murder and first-degree burglary. The trial court ordered him to pay restitution to the victim’s brother for annual leave. Division 2 affirmed the convictions and restitution order. 
· Defendant was not entitled to a Franks hearing challenging the search warrant affidavit where he failed to make a substantial preliminary showing that any false statements and material omissions were made with reckless disregard for the truth, and where probable cause would have existed even after removing all irregularities. 
· Jury selection question asking potential jurors whether they were gullible, naïve, easily fooled, or suckers did not amount to prosecutorial misconduct; the question addressed the need for jurors to consider the credibility of all of the evidence presented, which is a proper purpose. 
· Restitution may be awarded for a victim’s use of annual leave offered by their employer. 
LaPan argued the trial court erroneously denied his motion to suppress evidence seized during a search of his home because the detective intentionally or recklessly omitted material information from her affidavit, in violation of Franks v. Delaware. The COA noted that a defendant is entitled to a hearing to challenge a search warrant affidavit when he makes a substantial preliminary showing (1) that the affiant knowingly, intentionally, or with reckless disregard for the truth included a false statement in the supporting affidavit, and (2) the false statement was necessary to the finding of probable cause. Here, the COA found LaPan was not entitled to a hearing, concluding that any omissions were not material given the strength of the evidence supporting a finding of probable cause. Further, LaPan made no offer of proof to support his allegations that omissions and misstatements were made knowingly, intelligently, or with reckless disregard for the truth. Second, the COA held that the prosecutor’s jury selection question, asking the jurors whether anyone who knew them best would say they were gullible or naive or easily fooled, or whether they might be considered a sucker, did not amount to misconduct; in context, the comment addressed the need for jurors to sort through all of the evidence presented to determine the factors that the juror finds mitigating. While perhaps inartful, or even gratuitously coarse, the question addressed the need for jurors to consider the credibility of all of the evidence presented, which is a proper purpose. Finally, the COA interpreted “lost earnings” under A.R.S. § 13-105(16) to include employer-provided annual leave. 
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