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STATEMENT OF JURISDICTION


The Court of Appeals has jurisdiction to review a final order of the Yuma County Superior Court pursuant to A.R.S. § 12-2101(A)(1) and Rule 1, Arizona Rules of Civil Appellate Procedure.
STATEMENT OF THE CASE AND FACTS


On January 28, 2011, the Defendant, Valerie Okun, (hereinafter Okun) was stopped at a Border Patrol checkpoint on Interstate 8 within Yuma County.  During a search of the vehicle, marijuana, hashish and drug paraphernalia were found.  All of these items belonged to Okun, who at the time had a valid medical marijuana card for her diagnosed debilitating illnesses.  Upon discovery of the items, the investigation and evidence was turned over to the Yuma County Narcotics Task Force as per protocol.  Okun was charged with three felonies.  At all times this has been a Yuma County prosecution, investigation and charge.  The only federal involvement was that the stop and search were at a federal Border Patrol checkpoint.  Okun provided “allowable proof” of eligibility to possess medical marijuana in the State of Arizona which was below the 2.5 ounces allowed by law.  Okun provided “allowable proof” of visiting qualifying patient status from the State of California.  This case was dismissed on May 20, 2011.

On August 15, 2011, counsel for Okun filed a Motion to return her property.  On August 16, 2011, the State filed a motion taking no position on Okun’s motion.  The Superior Court signed an order releasing Okun’s property on August 17, 2011.  Pursuant to said order, counsel for Okun sent a letter to the Yuma County Sheriff’s Office on August 19, 2011 asking for release of said property.  Sheriff Ogden responded on this same date stating that the property had been scheduled for destruction with the Drug Enforcement Agency.  Counsel for Okun responded later that afternoon setting out the law as well as reiterating the Superior Court’s order.  Sheriff Ogden replied on August 22, 2011 stating that the Sheriff’s Office would maintain the property until further court proceedings took place.  The Order to Show Cause Motion was then filed in order to resolve this issue.
STANDARD OF REVIEW


The resolution of this case depends on the interpretation of constitutional and statutory provisions, which are issues of law that the Court will review de novo.  Ross v. Bennell, 228 Ariz. 174, 265 P.3d 356, 358 (2011).
ISSUES

I. Whether the Sheriff of Yuma County is prohibited from returning medical marijuana to Okun.
II. Whether Okun's marijuana may be summarily forfeited by A.R.S. 13-3413(C).
III. Whether the Arizona Medical Marijuana Act allows the Sheriff to deliver marijuana to Okun as a protected property right.
ARGUMENT
I. Federal Law does not prohibit the Sheriff of Yuma County from returning seized marijuana which is covered by the Arizona Medical Marijuana Act, that is, the Distribution of Marijuana by the Sheriff to Okun, and the Possession of Marijuana by Okun, are NOT Prohibited by the Controlled Substances Act.

The purpose of the Arizona Medical Marijuana Act is set forth in section 2 of Proposition 203:

G. State law should make a distinction between the medical and nonmedical uses of marijuana. Hence, the purpose of this act is to protect patients with debilitating medical conditions, as well as their physicians and providers, from arrest and prosecution, criminal and other penalties and property forfeiture if such patients engage in the medical use of marijuana. (emphasis added)


Persons who have permission to use medical marijuana in other states may also possess and use marijuana in Arizona.  A.R.S section 36-2804.03(C) provides as follows:

A registry identification card, or its equivalent, that is issued under the laws of another state, district, territory, commonwealth or insular possession of the united states that allows a visiting qualifying patient to possess or use marijuana for medical purposes in the jurisdiction of issuance has the same force and effect when held by a visiting qualifying patient as a registry identification card issued by the department, except that a visiting qualifying patient is not authorized to obtain marijuana from a nonprofit medical marijuana dispensary.

For an out-of-state patient to assert the above defense, he must show that he is a Visiting Qualifying Patient as defined by 36-2801(17):

"Visiting Qualifying Patient" means a person:

(a) Who is not a resident of Arizona or who has been a resident of Arizona less than thirty days.
(b) Who has been diagnosed with a debilitating medical condition by a person who is licensed with authority to prescribe drugs to humans in the state of the person's residence or, in the case of a person who has been a resident of Arizona less than thirty days, the state of the person's former residence.
A "Debilitating Medical Condition" is defined by 36-2801(3) as follows:

(a) cancer, glaucoma, positive status for human immunodeficiency virus, acquired immune deficiency syndrome, hepatitis c, amyotrophic lateral sclerosis, crown’s disease, agitation of Alzheimer’s disease or the treatment of these conditions.

(b) a chronic or debilitating disease or medical condition or its treatment that produces one or more of the following: cachexia or wasting syndrome; severe and chronic pain; severe nausea; seizures, including those characteristic of epilepsy; or severe and persistent muscle spasms, including those characteristic of multiple sclerosis.

(c) Any other medical condition or its treatment added by the department pursuant to section 36-2801.01.


The State complains of a possibility that it may be viewed as aiding and abetting a violation of federal law if its officers return Okun’s marijuana.  To be liable as an aider and abettor, the Defendant must associate himself with the venture and participate in it as in something that he wishes to bring about and seek by his actions to make it succeed.  (Central Bank v. First Interstate Bank (1994) 511 U.S. 164, 190.)  Even though Defendant would be in violation of federal law by possessing marijuana, it is rather obvious the State has no intention to facilitate such a breach.  


In an analogous case, the court in Conant v. Walters (9th Cir. 2002) 309 F.3d 629 upheld an injunction prohibiting the federal government from enforcing a policy that threatened to punish doctors for recommending medical marijuana to their patients.  The government attempted to justify the policy on the basis such recommendations, although necessary to invoke the protections of California’s medical marijuana law, could lead to violations of the federal drug laws.  Indeed, it argued doctors providing a recommendation for the use of marijuana could be seen as aiding and abetting, or conspiring in, the violation of such laws.  But the Conant court ruled a doctor’s anticipation of a patient’s possible violation of federal law “does not translate into aiding and abetting, or conspiracy. . . .  Holding doctors responsible for whatever conduct the doctor could anticipate a patient might engage in after leaving the doctor’s office is simply beyond the scope of either conspiracy or aiding and abetting.”  (Id. at pp. 635-636.)     Likewise here, holding the State, Sheriff or individual officers responsible for any violations of federal law that might ensue from the return of Okun’s marijuana would appear to be beyond the scope of either conspiracy or aiding and abetting.  No one would accuse the County of Yuma of willfully encouraging the violation of federal law, were it merely to comply with the Superior Court’s order.  The requisite intent to transgress the law is so clearly absent here that the argument is no more than a straw man.     


Moreover, in light of the federal immunity statute, local officers involved in carrying out the trial court’s order would be not be subject to  liability for handling Defendant’s marijuana.  21 U.S.C. § 885(d) provides,  
“Except as provided in sections 2234 and 2235 [respecting illegal procurement and execution of search warrants], no civil or criminal liability shall be imposed by virtue of this subchapter upon any duly authorized Federal officer lawfully engaged in the enforcement of this subchapter, or upon any duly authorized officer of any State, territory, political subdivision thereof, . . . who shall be lawfully engaged in the enforcement of any law or municipal ordinance relating to controlled substances.”    

The statute “confers immunity on all state and federal law enforcement officers engaged in the enforcement of the [Federal Controlled Substances] Act or of any state or municipal law relating to controlled substances[.]”  (State v. Kama (2002) 178 Ore. App. 561, 564.)  Thus, it did not matter in Kama that the Portland police might be seen as violating federal law by returning marijuana to an individual who was entitled to use the drug under California’s medical marijuana law.  Because 21 U.S.C. § 885(d) shields police officers from federal liability, the court determined the Portland police had to return the marijuana to the defendant in that case.  (State v. Kama, supra, 178 Ore. App. at pp. 564-565.)

There can be little question that the Yuma County Sheriff’s Office would be acting pursuant to their official duties, were they to comply with the above statutes and return Okun’s medical marijuana to her.  For that reason, the chance they would be subject to federal liability for so doing is nugatory.  (Compare United States v. Rosenthal (9th Cir. 2006) 454 F.3d 943, 947-948  [private citizen who cultivated marijuana for distribution at a cannabis cooperative was not entitled to immunity from federal drug prosecution because he was not involved in the enforcement of any drug laws].).  Note, however, that the Ninth Circuit in Rosenthal, upheld the decision in Kama that a local police officer is immune from federal prosecution when he returns medical marijuana to a registered patient from whom it was seized: 

As the district court noted, “enforcement” means “to compel compliance with the law···· At best, Rosenthal was implementing or facilitating the purpose of the statute; he was not compelling anyone to do or not to do anything.” Id. Kama is not inconsistent with such a theory. In that case, the state law mandated the return of marijuana to the individual from whom the marijuana had been seized, and therefore the officers in question were “enforcing” the state law that required them to deliver the marijuana to that individual because he had a state-law right to its return. Rosenthal I, 266 F.Supp.2d at 1078.
II. Okun’s Marijuana May Not Be Summarily Forfeited.

Pursuant to A.R.S section 36-2804.03(C), Okun’s California registration, had the same force and effect of a registry identification card issued by the Arizona Department of Health Services.  The “force and effect” of an Arizona registry identification is as follows: (1) it authorizes its’ holder to possess up to 2.5 ounces of marijuana (ARS section 36-2801); (2) it provides that someone in possession of a registry identification card is presumed to be legally engaged in the medical use of marijuana [A.R.S section 36-2811(A)]; and (3) provides that a person in possession of a registry identification card shall not be subject to prosecution or penalty in any manner [A.R.S section 36-2811(B)]; and it prohibits the seizure or forfeiture of the patient’s medical marijuana [A.R.S section 36-2811(G)].


ARS section 36-2811(G) provides as follows:
Property, including all interests in the property, otherwise subject to forfeiture under title 13, chapter 39, that is possessed, owned or used in connection with the medical use of marijuana authorized under this chapter or acts incidental to the medical use of marijuana authorized under this chapter, is not subject to seizure or forfeiture. This subsection does not prevent civil forfeiture if the basis for the forfeiture is unrelated to the medical use of marijuana. (emphasis added).

Accordingly, as a matter of law, it was the property of Defendant that these officers seized illegally.   Returning the property to the rightful owner at this stage of the proceedings is precisely what is directed by the above statute.
III. The Arizona Medical Marijuana Act Allows the Sheriff to Deliver the Subject Marijuana to Okun, as Marijuana is Protected Property As A Right.

The possession offense for which Okun was charged took place in January of 2011.  This was prior to when the Arizona Department of Health Services (ADHS) began to issue registration cards on April 15, 2011.  Okun was, therefore, eligible for the affirmative defense set forth in A.R.S. § 36-2812, which provides as follows:  

A. Except as provided in section 36-2802 [driving under the influence, smoking in a public place, etc.], a qualifying patient and a qualifying patient's designated caregiver, if any, may assert the medical purpose for using marijuana as a defense to any prosecution of an offense involving marijuana intended for a qualifying patient's medical use, and this defense shall be presumed valid where the evidence shows that:
1. A physician states that, in the physician's professional opinion, after having completed a full assessment of the qualifying patient's medical history and current medical condition made in the course of a bona fide physician-patient relationship, the qualifying patient is likely to receive therapeutic or palliative benefit from the medical use of marijuana to treat or alleviate the qualifying patient's debilitating medical condition or symptoms associated with the qualifying patient's debilitating medical condition. 

2. The qualifying patient and the qualifying patient's designated caregiver, if any, were collectively in possession of a quantity of marijuana that was not more than was reasonably necessary to ensure the uninterrupted availability of marijuana for the purpose of treating or alleviating the qualifying patient's debilitating medical condition or symptoms associated with the qualifying patient's debilitating medical condition. 

3. All marijuana plants were contained in an enclosed locked facility.

4. The qualifying patient and the qualifying patient's designated caregiver, if any, were engaged in the acquisition, possession, cultivation, manufacture, use or transportation of marijuana, paraphernalia or both, relating to the administration of marijuana solely to treat or alleviate the qualifying patient's debilitating medical condition or symptoms associated with the qualifying patient's debilitating medical condition.

Okun falls squarely within the parameters of the above provisions.  Thus, it has already been determined by the ADHS that a physician stated, “in the physician's professional opinion, after having completed a full assessment of the qualifying patient's medical history and current medical condition made in the course of a bona fide physician-patient relationship, the qualifying patient is likely to receive therapeutic or palliative benefit from the medical use of marijuana to treat or alleviate the qualifying patient's debilitating medical condition or symptoms associated with the qualifying patient's debilitating medical condition.”  


A.R.S. § 36-2812 provides in subsection C that if a patient can demonstrate the above, the patient shall not be subject to disciplinary action by any court for his medical use of marijuana.


Quite clearly, the State is seeking to subject Okun to a forfeiture of her property.  The court cannot allow this to happen under Arizona law.  After all, the stated purpose of the Arizona Medical Marijuana Act is set forth in section 2 of Proposition 203:
G. State law should make a distinction between the medical and nonmedical uses of marijuana. Hence, the purpose of this act is to protect patients with debilitating medical conditions, as well as their physicians and providers, from arrest and prosecution, criminal and other penalties and property forfeiture if such patients engage in the medical use of marijuana. (emphasis added)

But if the Courts do not order the return of wrongfully seized property, which possession is legally authorized by the Arizona Medical Marijuana Act, the police could thwart that objective by withholding marijuana they have wrongfully seized.  The police cannot retain a person’s property without running afoul of basic constitutional considerations.  Particularly, the Fourteenth Amendment to the United States Constitution provides that no state shall “deprive any person of life, liberty, or property, without due process of law.”  (U.S. Const., 14th Amend., § 1; see also Cal. Const., art. I, § 15.)  It is beyond dispute that “‘[t]he right to regain possession of one’s property is a substantial right . . .’ [Citation.]  Continued official retention of legal property with no further criminal action pending violates the owner’s due process rights.
CONCLUSION

The Superior Court’s lawful order directing the Sheriff of Yuma County to return the Defendant’s property should be affirmed.

Dated this 6th of June, 2012.
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