First Meeting of the APAAC Medical Marijuana Working Group - February 12, 2013


DISCUSSION

Seizure: Okun case-petition for review was filed last Thursday.

White Mountain case is pending.
Need to get across the idea of potential violation of federal law; court of appeals breezed by that argument; arguably it is a taking that warrants compensation if the court feels the seizure is inappropriate but don't put our law enforcement in this vice.
Summary forfeiture in Chapter 34 can seize and destroy; no other process is needed for the specific drugs. AMMA protects property from seizure under Chapter 39. Court used the specific versus general argument to say you can't use Chapter 34 either. 

Summary forfeiture allows destruction without going through a civil forfeiture.

Firearms may be seized from medical MJ cardholders; basis for not giving them back?

When you purchase a firearm under federal statute by someone who is an addict or user of controlled substances (schedule 1, specifically mentions marijuana; ATF advisory re: transfer of firearms to a known user of MMJ. Can also use that as a basis to fire a deputy cardholder

Corresponding prohibited possessor statute as well.

Weapon confiscated under that scenario and law enforcement is not returning-under weapons misconduct is there a theory for being a prohibited possessor? 

Return of marijuana in Yavapai prosecuting re: Zonka bars (foodstuff) served search warrants at a warehouse; got a demand for return from an attorney representing caregivers and patients; simply locating the plants, etc. in warehouse; Yavapai has declined to return, the case in ongoing. Okun did not consider Chapter 34 which this was seized under.
Navajo-What is the allowable amount of plants, say with a husband and wife-12 or 24 plants in the greenhouse? AMMA requires they are only accessible by the cardholder.

Revert to possession law? But AMMA does not say THE cardholder but, ANY cardholder can have access. But if you have the ability to possess (exercise dominion and control) over 12 plants, that is separate from access to a facility. If I can exercise dominion and control over all the plants that puts me in violation as my dominion and control is limited to 12 plants.

Can I contract out my plant tending as a caregiver to the budmaster?

The budmaster must be a dispensary agent.

What about the budmaster recently featured in the news?
Misinformation is rampant from and among "caregivers/patients" such as with the Zonka arrestees who used cardholder status as a defense.

Collectives are an issue in Pima purporting to transfer within the limits of the act but not “sell.”
Navajo executed their search warrants last Friday on just such an operation. 

Tempe did one.

Yavapai also has.
In the collective arrangement where the individuals have the 12 plants once you have an enterprise you lose all AMMA protection. They want you to return my patient's .... We should take that position with people as well as product and paraphernalia. 
Navajo: charged the owner with participating in a criminal syndicate-through a CI they did buys and got an indictment first then the search warrant.

Transfer for value: currently all kinds of scenarios which all require proof beyond a reasonable doubt: member in club; fee to see Dr. and here is the MJ (free), etc.

The Navajo case includes a Dr. as card issuance requires check of past 12 months of history. Dr. never asked for those for CI; that is being treated as a forgery. Also, the case straddled Gila county-Payson and Lakeside 

AZ Republic had an article about a Dr. who did this 100 times; that case resulted in the state board taking away his right to do prescriptions but he can still write recommendations per DHS! The Board action needs to be considered in that case.

Also has the physician checked the PDMP database? The database does track when a Dr. makes an inquiry as per the Pharmacy Board.
DHS has so far required more specifics in order to respond to the search warrant (ADHS is represented by the AGO)?

The ADHS response seems to indicate we want to give you the info with notice that confidentiality makes it a misdemeanor for any government employee to disclose, thereby shifting that onus from them to law enforcement thus setting up a violation of confidentiality provision. DHS with the advice of the AG's office is relying on that.

ARS §36-2810A-E talks about applications, renewals, etc. but soft on the exception for following a search warrant or court order so DHS is being very conservative.  

But, if they give it to us notice we can be accused as well. Nothing precludes notice of falsified or fraudulent info if employee and supervisor agree that it warrants reporting. Doesn't say where the employee gets the info-could get from LE? 

In one case we need to determine who the Doctor is as we suspect he wrote a recommendation without checking as the defendant is on methadone. -so possible negligent homicide but can't find out who the physician is.

So we can't demand.

As a State agency ADHS confidentiality  hinders investigation; use an order to show cause?
Mirror the language of HPPA for LE  exception?
Definition of school zone title 13 versus school grounds under Title 36? Take the position it is the same until it becomes an issue.
Is hash outside of the act?  any mixture (resin) doesn't meet the definition because it is not the dried flowers, but extraction from the dried flowers. Some counties say yes and some say no. Discussion:  2.5 ounces does not take into consideration the potency; hash is made from wet flowers, not dried as per definition; resin is a narcotic.  Cannibis is the resin from the plant.

Remember the AMMA provides a presumption of medical use; if you have evidence to show nonmedical use they are now outside the act, one element is hashish and the potency.

A review of the reciprocity statute would make AZ the definer for out of states in AZ.  36-2804.03 reciprocity provision-same force and effect as AZ card; or its equivalent. CA doesn't have a standardized card obtaining process. 

FUTURE WORK: 
How to prosecute doctors abusing the process now

Definition of closed/lock facility in statute and regulations.
Navajo issue: LE training says definition of how the grow area is secured is actually only applicable to the dispensary. 

Amend the statute to fix the definition of closed /locked facility to apply to both the dispensary and the home grow.

Every single plea contains admonition for no medical marijuana use on theory of obeying all laws. We need to put language on the APAAC website.

OKUN appeal petition has been filed

APAAC amicus request {item is on the Friday 2-15 APAAC agenda} 

Yavapai is filing an amicus

WHAT IS NEXT:
· Emailing group with what is everyone else doing when questions arise

· Send APAAC and share notice we get rulings on cases

· Meet a couple times a year to parlay. Winter and fall to prepare any legislation for coming session.
· APAAC will place tabs under the Research and Case Resource tab a marijuana tab. 

· APAAC will consider this a topic for  training at the summer conference 101 and emerging issues
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