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frier of fact about a material fact in issue and
presents information clearly inadmissible as
evidence in the matter; (2) whether the exirajudicial
statement presents information the member knows
is false, deceptive, or the use of which would violate
Business and Professions Code section 68068{d) or
Rule 3.3; and (3) the timing of the statement.

[41 Another relevant factor in determining
prejudice is the nature of the proceeding involved.
Criminal jury trials will be most sensilive to
extrajudicial speech.  Civil trials may be less
sensitive. Non-ury hearings and arbitration
proceedings may be even less affecied. The Rule
will still place limitations on prejudicial comments in
these cases, but the likelihood of prejudice may be
different depending on the type of proceeding.

[5] Under paragraph ({c), extrajudicial
statements that might otherwise raise a question
under this Rule may be pemmissible when they are
made in response to statements made publicly by
another party, another party's lawyer, or third
persons, where a reasonable lawyer would believe
a public response is required in order to avoid
prejudice to the lawyer's client. When prejudicial
statements have been publicly made by others,
responsive statements may lessen any resulting
adverse impact on the adjudicative proceeding.
Such responsive statements must be limited to
information necessary to mitigate undue prejudice
created by statements of others.

[6] See Rule 3.8(f) for additional duties of
prosecutors in  connection with  extrajudicial
statements about criminal proceedings.

(7] Special rules of confidentiality may govern
proceedings in juvenile, family law and mental
disability proceedings, and perhaps other matters.
See Rule 3.4(f), which requires compliance with
such rules.

Rule 3.7 Lawyer as Witness

(a) A lawyer shall not act as an advocate in a
jury trial in which the lawyer is [ikely to be a
necessary witness unless:

(N the testimony relates to an
uncontested issue or matter;

(2) the testimony relates to the nature
and value of legal services
rendered in the case; or

(3) the lawyer has obtained the
informed written consent of the
client. If the lawyer represents the
People or a governmental entity,
the consent shall be obtained from
the head of the office or a
designee of the head of the office
by which the lawyer is employed.

{b) A lawyer may act as advocate in a trial in
which another lawyer in the lawyer's firm is
likely to be called as a witness unless
precluded from doing so by Rule 1.7 or Rule

1.9.
Comment
(1] Paragraph (b) provides that a lawyer is not

disqualified from serving as an advocate because a
lawyer with whom the lawyer is associated in a firm
is precluded from doing so by paragraph (a). If,
however, the testifying lawyer would also be
disqualified by Rule 1.7 or Rule 1.9 from
representing the client in the matter, other lawyers in
the firm will be precluded from representing the
client by Rule 1.10 unless the client gives informed
consent under the conditions stated in Rule 1.7(b).

[2] A lawyer's obligation to make a written
disclosure and obtain written consent is satisfied
when the lawyer makes the required disclosure, and
the client gives consent, on the record in court
before a licensed court reporter who transcribes the
disclosure and consent. See the definition of
“written” in Rule 1.0.1(n).

Rule 3.8 Special Responsibilities of a
Prosecutor

A prosecutor in a criminal case shall:

(a) refrain from commencing or prosecuting a

charge that the prosecutor knows is not
supporied by probable cause;
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(b)
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make reasonable efforts to assure that the
accused has been advised of the right to,
and the procedure for obtaining, counsel
and has been given reasonable
opportunity to obtain counsel;

not seek to obtain from an unrepresented
accused a waiver of important pretrial
rights unless the fribunal has approved the
appearance of the accused in propria
persona;

comply with all constitutional obligations, as
interpreted by relevant case law, to make
timely disclosure to the defense of all
evidence or information known fo the
proseculor that tends to negate the guilt of
the accused or mitigates the offense, and, in
connection with sentencing, disclose to the
defense and to the tribunal all unprivileged
mitigating  information known to the
prosecutor, except when the prosecutor is
relieved of this responsibility by a protective
order of the tribunal;

not subpoena a lawyer in a grand jury
proceeding, criminal proceeding, or civil
proceeding related to a criminal matter to
present evidence about a past or present
client unless the prosecufor reasonably
believes:

N the information sought is not
protected from disclosure by any
applicable priviege or the work
product doctrine;

(2) the evidence sought is reasanably
necessary to the successful
completon of an  ongoing

investigation or prosecution; and

(3) there is no other reascnable
alternative to obtain the
information;

exercise reasonable care to prevent
persons under the supervision or direction
of the prosecutor, including investigators,
law enforcement personnel, employees or
other persons assisting or associated with
the prosecutor in a criminal case from
making an extrajudicial statement that the
prosecutor would be prohibited from
making under Rule 3.6.

r 22, 2010. Rules of Professional Conduct must be approved by

(@) When a prosecutor knows of new, credible
and material evidence creating a
reasonable likelihood that a convicted
defendant did not commit an offense of
which the defendant was convicted, the
prosecutor shall:

{1) promptly disclose that evidence to
an appropriate court or authority,
and

(2} if the conviction was obtained in

the prosecutor's jurisdiction,

iy promptly disclose that
evidence to the defendant
unless a court authorizes
delay, and

(i}  undertake further investigation,
or make reasonable efforis to
cause an investigation, to
determine whether the
defendant was convicted of
an offense that the defendant
did not commit.

(h) When a prosecutor knows of clear and
convincing evidence establishing that a
defendant in the prosecutor's jurisdiction
was convicted of an offense that the
defendant did not commit, the prosecutor
shall seek to remedy the conviction.

Comment

M A prosecutor has the responsibility of a
minister of justice and not simply that of an
advocate. This responsibility carries with it specific
obligations to see that the defendant is accorded
procedural justice, that guilt is decided upon the
basis of sufficient evidence, and that special
precautions are taken to prevent and to rectify the
conviction of innocent persons. Competent
representation of the sovereign may require a
prosecutor to undertake some procedural and
remedial measures as a maiter of obligation.
Applicable law may require other measures by the
prasecutor, Knowing disregard of those
obligations, or a systematic abuse of prosecutorial
discretion, could constitute a violation of Rule 8.4.

[1A]  The term "prosecutor” in this Rule includes
the office of the prosecutor and all lawyers affiliated
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with the prosecutor’s office who are responsible for
the prosecution function,

[1B] Paragraph (b) does not change the
obligations imposed on prosecutors by applicable
law. Paragraph (b) does not apply where there is
no right to counsel. "Reasonable efforts” include
determining, where appropriate, whether an
accused has been advised of the right to, and the
procedure for obtaining, counsel and taking
appropriate measures if this has not been done.

[2] Paragraph (c} does not forbid the lawful
guestioning of an uncharged suspect who has
knowingly waived the right to counsel and the right
to remain silent. Paragraph (¢) also does not forbid
prosecutors from seeking from an unrepresented
accused a reasonable waiver of time for initial
appearance or preliminary hearing as a means of
facilitating the accused’s voluntary cooperation in
an ongoing law enforcement investigation.

[2A]  The obligaticns in paragraph (d) apply only
with respect to controlling case law existing at the
time of the obligation and not with respect to
subsequent case law that is determined to apply
retroactively. The disclosure obligations in
paragraph (d) apply even if the defendant is
acquitted or is able to avoid prejudice on grounds
unrelated to the prosecutor's fajlure to disclose the
evidence or information to the defense.

[3] The exception in paragraph (d) recognizes
that a prosecutor may seek an appropriate
protective order from the tribunal if disclosure of
information to the defense could result in
substantial harm to an individual or to the public
interest.

[4] Paragraph {e) is intended to limit the
issuance of lawyer subpoenas in grand jury and
other criminal proceedings to those situations in
which there is a genuine need to intrude into the
lawyer-client or other privileged relationship.

[5] Paragraph (f) supplements Rule 3.6, which
prohibits extrajudicial statements that have a
substantial likelihood of prejudicing an adjudicatory
proceeding. This comment is not intended to
restrict the statements which a prosecutor may
make that comply with Rule 3.6(b) or 3.6(c).

(6] Prosecutors are subject to Rules 5.1 and
5.3. Ordinarily, the reasonable care standard will
be satisfied if the prosecutor issues the appropriate

cautions to law-enforcement personnel and other
relevant individuals. Ordinarily, the reascnable
care standard will be satisfied if the prosecutor
issues the appropriate cautions to law-enforcement
personnel and other relevant individuals.

[6A] Like cther lawyers, prosecutors are also
subject to Rule 3.3, which requires a [awyer to take
reasonable remedial measures to correct material
evidence that the lawyer has offered when that
lawyer comes to know of its falsity. See Rule 3.3,
Comment [12].

7 When a prosecutor knows of new, credible
and material evidence creating a reasonable
likelihood that a person was convicted of a crime
that the person did not commit, and the conviction
was obtained outside the prosecutor’s jurisdiction,
paragraph (g)(1) requires prompt disclosure to the
court or cther appropriate authority, such as the
chief prosecutor of the jurisdiction where the
conviction occurred. If the conviction was obtained
in the prosecutor's jurisdiction, paragraph (g)(2)
requires the prosecutor to examine the evidence
and undertake further investigation to determine
whether the defendant is in fact innccent. The
scope of an inquiry under paragraph (g)}2) will
depend on the circumstances. [n some cases, the
prosecutor may recognize the need to reinvestigate
the underlying case; in others, it may be
appropriate to await development of the record in
collateral proceedings initiated by the defendant.
The nature of a paragraph (g){2) inquiry or
investigation must be such as to provide a
‘reasonable belief,” as defined in Rule 1.0.1(j), that
the conviction should or should not be set aside.
Alternatively, the prosecutor is required wunder
paragraph {(g}(2) to make reasonable efforts to
cause another appropriate authority to undertake
the necessary investigation, and to promptly
disclose the evidence to the court and, absent
court-authotized delay, to the defendant.
Consistent with the objectives of Rules 4.2 and 4.3,
disclosure to a represented defendant must be
made through the defendant's counsel, and, in the
case of an unrepresented defendant, would
ordinarily be accompanied by a request to a court
for the appointment of counsel to assist the
defendant in taking such legal measures as may
be appropriate. The post-conviction disclosure
duty applies to new, credible and material evidence
of innocence regardless of whether it could
previously have been discovered by the defense.
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(8] Under paragraph (h), once the prosecutor
knows of clear and convincing evidence that the
defendant was convicted of an offense that the
defendant did not commit, the prosecutor must
seek to remedy the conviction. Necessary steps
may include disclosure of the evidence to the
defendant, requesting that the court appoint
counsel for an unrepresented indigent defendant
and, where appropriate, or notifying the court that
the prosecutor has knowledge that the defendant
did not commit the offense of which the defendant
was convicted.

[9] A prosecutor's independent judgment,
made in good faith, that the new evidence is not of
such nature as fo trigger the obligations of sections
{g) and {h), does not constitute a viclation of this
Rule even if the judgment is subsequently
determined to have been erroneous. For purposes
of this rule, a judgment is made in good faith if the
prosecutor reasonably believes that the new
evidence does not create a reasonable likelihood
that a convicted defendant did not commit an
offense of which the defendant was convicted.

[10] A current or former prosecutor, and any
tawyer associated with such person in a law firm, is
prohibited from advising, aiding or promoting the
defense in any criminal matter or proceeding in
which the prosecutor has acted or participated.
See Business and Professions Code section 6131.
See also Rule 1.7, Comment [16].

Rule 3.9
Proceedings

Advocate in  Nonadjudicative

A lawyer communicating in a representative
capacity with a legislative body or administrative
agency in  connection with a pending
nonadjudicative matter or proceeding shall disclose
that the appearance is in a representative capacity,
except when the lawyer seeks information from an
agency that is available to the public.

Comment

[1] In representation before non-judicial bodies
such as legislatures, city councils, boards of
supervisors, commissions, and administrative
agencies acting in a legistative, administrative or
ministerial capacity (including without limitation a
quasi-judicial proceeding, an administrative action, a
rate-making proceeding, and a quasi-legislative
proceeding, see Government Code sections

11440.60, 82002(a),(b),(c)), lawyers present facts,
formulate issues and advance arguments regarding
the matters wunder consideration. These
governmental bodies are entifled to know that the
lawyer is appearing in a represeniative capacity.
Ordinarily the client will consent {o being identified,
but if not, such as when the lawyer is appearing on
behalf of an undisclosed principal, the governmental
body at least knows that the lawyer is acling in a
representative capacity as opposed o advancing
the lawyer's personal opinion as a citizen.

[1A] Rule 3.9 does not apply to adjudicative
proceedings before a tribunal. Court rules and other
law require a lawyer, in making an appearance
before a tribunal in a representative capacity, to
identify the client or clients and provide other
information required for communication with the
tribunal or other parties.

Rule 3.10 Threatening Criminal,
Administrative, or Disciplinary Charges

(a) A lawyer shall not threaten to present
criminal, administrative, or disciplinary
charges to obtain an advantage in a civil
dispute.

{b} As used in paragraph {a) of this Rule, the
term “administrative charges” means the
filing or lodging of a complaint with a
federal, state, or local governmental entity
which may arder or recommend the loss or
suspension of a license, or may impase or
recommend the imposition of a fine,
pecuniary sanction, or other sanction of a
guasi-criminal nature but does not include
filing charges with an administrative entity
required by law as a condition precedent to
maintaining a civil action.

{c) As used in this Rule, the term "civil dispute”
means a controversy or potential
controversy over the rights and duties of
two or more parties under civil law, whether
or not an action has been commenced, and
includes an administrative proceeding of a
quasi-civil nature pending before a federal,
state, or local governmental entity.

Cormmment

[1] This Rule prohibits a lawyer from
threatening to present criminal, administrative, or
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