2012 APAAC Proposed Legislation
Topic: Brad Carlyon is working with Sen. S. Allen to amend the Title 36 statutes on alcohol to allow a person to be civilly held for up to 72 hours if they are found intoxicated (up from current 24) and to give municipalities and counties the ability to pass local ordinances limited alcohol sales in certain problematic areas such as walk-up sales and 40oz malt beverage sales.
Instead of viewing public intoxication from a criminal lense we should look at it as a public health issue like New Mexico who could place an intoxicated person in a treatment facility for up to 72 hours. Currently, law enforcement can do that instead of taking them to the jail. But after sleeping it off, and after a meal, that leave the facility to go buy another 40oz. Some tweaks to Title 36 could give us the foundation to combat this issue with the necessary revenue source.

Title 36 (ARS §§ 36-2001 to 36-2031) already authorizes the county (with the approval of the Arizona Department of Health Services) to establish (or contract for) reception, evaluation and treatment facilities. Publicly “intoxicated persons” and “persons incapacitated by alcohol” may be involuntarily transported to reception/evaluation facilities by peace officers or anyone else. These statutes differ from the mental health statutes in Title 36 in that there is no court involvement (unless the person is charged with a crime) and no provision for involuntary long-term treatment (unless the person is charged with a crime and chooses treatment, in which case up to 30 days may be ordered). Someone transported to a reception/evaluation facility must be released no later than 24 hours after he asks to leave (excluding weekends and holidays), and there is no provision for forcing him into treatment (unless he is charged with a crime and chooses the treatment option). And there is no mechanism in the statutes for funding, which is what the tax on liquor sales hopefully can address.

The ADHS Division of Behavioral Health Services (DBHS)’s 2010 annual report to the Governor and Legislature indicates that of the expenditures on substance abuse (more than $130 million in 2010), liquor fees consistently contribute a miniscule 0.04% (less than $50,000 in 2010).

Some pertinent portions of these statutes:

•         The director of ADHS may “provide for appropriate programs of treatment and rehabilitation consisting of halfway house treatment centers, detoxification centers, recovery centers and inpatient and outpatient and traveling clinics.” (§ 36-2003.A.7)

•         The director of ADHS shall “stimulate and encourage all local, state, regional and federal governmental agencies, and all private persons and enterprises which have similar and related objectives and purposes, and cooperate with such agencies, persons and enterprises and correlate department plans, programs and operations with those of such agencies, persons and enterprises.” (§ 36-2003.B.3)

•         The director of ADHS shall “provide information and advice on request by local, state and federal agencies and by private citizens and business enterprises on matters within the scope of section activities.” (§ 36-2003.B.5)

•         The director of ADHS shall “provide for an ongoing evaluation of the effectiveness of state and local services in the areas of alcohol and drug abuse prevention, treatment, rehabilitation, education and enforcement.” (§ 36-2003.B.7)

•         The director of ADHS shall “evaluate and make recommendations on improving the coordination and cooperation between state and local agencies and programs for prevention, treatment, rehabilitation, enforcement and other areas of control of drug abuse and alcohol abuse.” (§ 36-2003.B.9)

•         However, § 36-2029.E conveniently provides that “the provisions of this article shall not be construed to place upon [DBHS] or the state any liability for the well-being and care of alcoholics or persons incapacitated by alcohol in a public or private treatment facility or the responsibility for funding such programs beyond the limits of legislative appropriation therefor.”

ARS §§ 36-2021 to 36-2031 concern reception, evaluation and treatment and very roughly parallel the mental health commitment statutes in Title 36, with the huge exception that there is no court involvement (unless the person is charged with a crime) and no provision for involuntary treatment (unless the person is charged with a crime, in which case up to 30 days may be ordered):

Key definitions are found in § 36-2021:

•         "Alcoholic" means a person who habitually lacks self-control with respect to the use of alcoholic beverages or who uses alcoholic beverages to the extent that his health is substantially impaired or endangered or his social or economic functions are substantially disrupted. (§ 36-2021.1)

•         "Chronic alcoholic" means an alcoholic who is incapacitated by alcohol and who during the preceding twelve months has been admitted to a local alcoholism reception center on ten or more occasions or has been admitted for three or more episodes of inpatient or residential alcoholism treatment. (§ 36-2021.4)

•         "Intoxicated person" means a person whose mental or physical functioning is substantially impaired as a result of the immediate effects of alcohol in his system. (§ 36-2021.12)

•         "Incapacitated by alcohol" means that a person as a result of the use of alcohol is unconscious or has his judgment otherwise so impaired that he is incapable of realizing and making a rational decision with respect to his need for evaluation and treatment, is unable to take care of his basic personal needs or safety such as food, clothing, shelter or medical care or lacks sufficient understanding or capacity to make or communicate rational decisions concerning himself. (§ 36-2021.11)

•         "Local alcoholism reception center" or "center" means an initial reception agency for a person who is intoxicated or who is incapacitated by alcohol to receive initial evaluation and processing for assignment for further evaluation or into a treatment program. (§ 36-2021.13)

•         "Approved public treatment facility" means a treatment agency operating under the directions and control of a county, providing treatment through a contract with a county, meeting the standards established by the division and approved pursuant to sections 36-2023 and 36-2029. (§ 36-2021.3)

•         "Evaluation" means multidisciplinary professional analysis of a person's medical, psychological, social, financial and legal conditions. Persons providing evaluation services shall be properly qualified professionals and may be full-time employees of an approved treatment facility providing evaluation services or may be part-time employees or may be employed on a contractual basis. (§ 36-2021.10)

•         "Treatment" means the broad range of emergency, outpatient, intermediate and inpatient services and care, including diagnostic evaluation, medical, psychiatric, psychological and social service care, vocational rehabilitation and career counseling, which may be extended to alcoholics and intoxicated persons. (§ 36-2021.14)

The county’s authority to establish (or contract for) evaluation and treatment facilities is found in § 36-2022:

•         “Counties may establish a public treatment facility or facilities for the evaluation and treatment of alcoholics and intoxicated persons by resolution of the board of supervisors.” (§ 36-2022.B)

•         “Counties may contract with other counties for the services of a public treatment facility or may contract with a private treatment facility.”  (§ 36-2022.C)

•         It appears that cities and towns as well as counties can establish “local alcoholism reception centers” as defined above but that only counties can establish “public treatment facilities” as defined above. It appears that either type of facility may also be established on a private basis.

•         DBHS “shall develop, encourage and foster statewide, county and local plans and programs for the prevention of alcoholism and treatment of alcoholics and intoxicated persons in cooperation with public and private agencies, organizations and individuals and provide technical assistance and consultation services for these purposes.” (§ 36-2022.A)

•         It appears from § 36-2028 that the rates charged at all facilities are determined or at least approved by DBHS.

§ 36-2023 gives DBHS the authority to approve and inspect public and private evaluation and treatment facilities. The statute contains “standards” that DBHS is supposed to follow in adopting rules for these facilities. These standards roughly parallel the mental health ones:

•         “An intoxicated person or person incapacitated by alcohol, who voluntarily seeks treatment or who is transported to an approved facility by a peace officer or other person [see the discussion of involuntary treatment below], shall be initially brought to and evaluated at a local alcoholism reception center.” (§ 36-2023.B.1)

•         “A person shall receive an initial evaluation.” (§ 36-2023.B.2)

•         “A patient shall be initially assigned or transferred to outpatient treatment or intermediate treatment, unless the person is found to require inpatient treatment.” (§ 36-2023.B.3)

•         “A person shall not be denied treatment solely because the person has withdrawn from treatment against medical advice on a prior occasion or because the person has relapsed after earlier treatment.” (§ 36-2023.B.4)

•         “An individualized treatment plan shall be prepared and maintained on a current basis for each patient.” (§ 36-2023.B.5)

•         “Provision shall be made for a continuum of coordinated treatment services, so that a person who leaves the facility or another form of treatment will have available and use other appropriate treatment.”

§ 36-2024 authorizes “alcoholics” (as defined above) to voluntarily apply for evaluation and treatment.

“Emergency” (involuntary) admission is covered by § 36-2026:

•         A publicly “intoxicated person” as defined above may be brought by anyone, including a peace officer, to a “local alcoholism reception center” as defined above for emergency evaluation and treatment if he (1) “has threatened, attempted or inflicted physical harm on self or others, and is likely to inflict physical harm on self or others unless admitted,” or (2) is “incapacitated by alcohol” as defined above.     (§ 36-2026.A.1-2)

o   To transport a person to a local alcoholism reception center, a peace officer must have “reasonable cause to believe that a person is intoxicated in a public place and such person is or may be a danger to self or others.” (§ 36-2026.B)

o   There are also circumstances in which a publicly intoxicated person may be transported to a jail and held for up to 12 hours, but they are too complicated to summarize here.

•         The local alcoholism reception center “shall use such methods and exercise such restraint of the intoxicated person as is reasonably necessary for the safety of such person and others and consistent with the provisions of this section.” (§ 36-2026.D)

•         The local alcoholism reception center cannot hold the person for more than 24 hours, excluding weekends and holidays, after the person asks to be discharged or the medical staff determines grounds for admission no longer exist.  (§ 36-2026.E)

It appears that the only situation in which a person may be ordered to treatment is if he is charged with a crime (§ 36-2027):

•         A court may order evaluation and treatment at a treatment facility for no more than 30 days if a person is charged with a crime and (1) the person appears to be an alcoholic, and (2) the person chooses evaluation and treatment after being fully advised by the court. (§ 36-2027.A.1-2)

o   The person has no right to legal counsel at this stage, and the criminal charges are suspended pending the evaluation and treatment. (§ 36-2027.C-D)

•         If a person is not charged with a crime, the local alcoholism reception center may merely “encourage” the person “to agree to assignment for further evaluation or to agree to assignment into a treatment program.”

§ 36-2030 provides broad immunity from civil or criminal liability for anyone, including a peace officer, who acts in good faith in carrying out the provisions of the statutes.

Proposal: Some changes to these statutes that would allow us to place our people with public intoxication issues in the treatment centers we already have in place (i.e., in Navajo County in both Holbrook and Winslow), for up to 72 hours with a funding source. Funding also needs to be available to the jails to create substance abuse treatment programs for those incarcerated, and possibly others on probation.
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