
	
	APAAC


Memo
To:
Barbara LaWall, Pima County Attorney

Amelia Cramer, PCAO

Brad Carlyon, Navajo County Attorney


Sheila Polk, Yavapai County Attorney 





From:
Kim MacEachern, Staff Attorney, APAAC
CC:
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  Derek Rapier, Chairman, APAAC


Date:
1/25/2011
Re:
The Gleason Report
The State Bar Investigator, John S. Gleason, released his report on the potential ethical violations by Andrew Thomas, et.al. Shortly thereafter Robert Robb of the Arizona Republic editorialized on the issue of the attorney-client privilege in the County Attorney (CA) context, expressing concerns that the approach taken by Mr. Gleason was so broad that it would impede the ability of county attorneys to fulfill statutory duties to prosecute criminals and in some cases bring actions against derelict county officers. Others have expressed concerns that an adverse ethics opinion could also impact our ability to provide civil advice when agencies or departments take an adverse position against each other.
Ms. LaWall noted that Robb’s commentary resonated with her longstanding concerns about the interplay between the ethics rules and the county attorney’s statutory responsibilities to both represent and advise county officials and at the same time prosecute criminals and even, in certain cases, take action against county officials who violate their duties. That concern is clearly shared by other CAs. In particular the concern is that the Gleason report and any subsequent complaint may have unintended consequences on the interpretation of that interplay if not properly limited. Gleason does not appear to be particularly sensitive to the issue, possibly because his experience has been in jurisdictions that do not vest both prosecutorial and civil advice/representation functions in the same agency. There is also a danger  that if the opinion bases its analysis on a broad interpretation of the attorney-client relationship in this governmental context, the resulting conflict-of-interest issues threaten to dominate the case and distract from the real problems with Thomas’s behavior in these particular instances, which involve prosecutorial misconduct.
In a nutshell the ethics rules are targeted at the typical attorney-client relationship found in the private sector, though there are a few cursory acknowledgements in the preface and comments that some rules may operate differently in the government sector. It is well known among government lawyers, however, that at times these rules, which focus on an attorney’s responsibility to the client, are at odds with the government attorney’s responsibilities to the public.  It may, therefore, be appropriate to adopt a broader understanding of the attorney-client relationship in the government sector, so that a county attorney can advise county agencies and county employees, in their official capacity, even if those same county employees are subject to criminal prosecution for acts unrelated to their office, or are guilty of malfeasance, or the agencies or departments are taking positions adverse to each other. The Arizona Supreme Court has yet to explore how these competing duties relate to one another; this case may not be the best context in which to do so, and it is really unnecessary given the other troubling aspects of Thomas’s activities.
Obviously the Gleason investigation of Thomas’ activities crosses all these lines, as the report alleges a number of ethical violations based on Thomas’s role as the attorney of the individual county supervisors. An analysis of the report reveals some broadly written statements that seem to reject the idea that a county attorney’s representation of individual government officers is limited or that they  can ever limit their representation of individual government officers (even if Thomas, in this case, did not).  If these matters are not carefully handled in Gleason’s complaint and the subsequent ethics prosecution it could potentially create a platform for court decisions on the role of the CA that could impact the ability of these offices to properly operate. The question then becomes what, if anything, can the CAs and/or APAAC do to illuminate this issue.
The level of detail required by the complaint may indeed forestall a broader take on the conflict issues. If it turns out that is not the case then the CAs may have opportunities to weigh in through formal channels such as amicus briefs or intervention in the State Bar proceedings and subsequent appeals activity. We might also want to consider taking steps to change the ethical rules to more accurately reflect the realities faced by public sector attorneys and their statutory responsibilities.
This is certainly open for further discussion. If you would like to do so I will be happy to facilitate a conference call with the interested parties.
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